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VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia
Register is a source of other information about state government,
including petitions for rulemaking, emergency regulations, executive
orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
An agency wishing to adopt, amend, or repeal regulations must first
publish in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.

Following publication of the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar no later than 15 days following the
completion of the 60-day public comment period. The Governor’s
comments, if any, will be published in the Virginia Register. Not less
than 15 days following the completion of the 60-day public comment
period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules (JCAR) or the
appropriate standing committee of each house of the General Assembly
may meet during the promulgation or final adoption process and file an
objection with the Registrar and the promulgating agency. The objection
will be published in the Virginia Register. Within 21 days after receipt
by the agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor’s objection or suspension of the
regulation, or both, will be published in the Virginia Register. If the
Governor finds that changes made to the proposed regulation have
substantial impact, he may require the agency to provide an additional
30-day public comment period on the changes. Notice of the additional
public comment period required by the Governor will be published in the
Virginia Register.

The agency shall suspend the regulatory process for 30 days when it
receives requests from 25 or more individuals to solicit additional public
comment, unless the agency determines that the changes have minor or
inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,

unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an exemption from
certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this
process, Governor's concurrence is required and advance notice must be
provided to certain legislative committees. Fast-track regulations will
become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to §2.2-4011 of the Code of Virginia, an agency, upon
consultation with the Attorney General, and at the discretion of the
Governor, may adopt emergency regulations that are necessitated by an
emergency situation. An agency may also adopt an emergency
regulation when Virginia statutory law or the appropriation act or federal
law or federal regulation requires that a regulation be effective in 280
days or less from its enactment. The emergency regulation becomes
operative upon its adoption and filing with the Registrar of Regulations,
unless a later date is specified. Emergency regulations are limited to no
more than 18 months in duration; however, may be extended for six
months under certain circumstances as provided for in § 2.2-4011 D.
Emergency regulations are published as soon as possible in the Register.
During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation and (ii) file the proposed regulation with the Registrar within
180 days of the effective date of the emergency regulation. If the agency
chooses not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number, and date.
29:5 VA.R. 1075-1192 November 5, 2012, refers to Volume 29, Issue
5, pages 1075 through 1192 of the Virginia Register issued on
November 5, 2012.
The Virginia Register of Regulations is published pursuant to Article 6
(8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards, Chair;
James M. LeMunyon, Vice Chair; Gregory D. Habeeb; Ryan T.
McDougle; Robert L. Calhoun; Carlos L. Hopkins; Leslie L. Lilley;
E.M. Miller, Jr.; Thomas M. Moncure, Jr.; Christopher R. Nolen;
Timothy Oksman; Charles S. Sharp; Mark J. VVucci.
Staff of the Virginia Register: Jane D. Chaffin, Registrar of Regulations;
Karen Perrine, Assistant Registrar; Anne Bloomsburg, Regulations
Analyst; Rhonda Dyer, Publications Assistant; Terri Edwards, Operations
Staff Assistant.
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PETITIONS FOR RULEMAKING

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF DENTISTRY
Initial Agency Notice

Title of Requlation: 18VAC60-21. Regulations Governing
the Practice of Dentistry.

Statutory Authority: 8 54.1-2400 of the Code of Virginia.

Name of Petitioner: Dr. Christine Barry.

Nature of Petitioner's Request: To add to the listing of
approved providers of continuing education, "and other
continuing education organizations as approved by the
Board."

Agency Plan for Disposition of Request: The petition will be
published on September 19, 2016, in the Virginia Register of
Regulations and also posted on the Virginia Regulatory Town
Hall at www.townhall.virginia.gov to receive public comment
ending October 19, 2016. The request to amend regulations
and any comments for or against the petition will be
considered by the board at its meeting scheduled for
December 9, 2016.

Public Comment Deadline: October 19, 2016.

Agency Contact: Elaine J. Yeatts, Regulatory Coordinator,
Department of Health Professions, 9960 Mayland Drive,
Suite 300, Richmond, VA 23233, telephone (804) 367-4688,
or email elaine.yeatts@dhp.virginia.gov.

VAR. Doc. No. R17-01; Filed August 25, 2016, 8:45 a.m.

Volume 33, Issue 2 Virginia Register of Regulations

September 19, 2016
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the State Board of Health intends to
consider amending 12VAC5-90, Regulations for Disease
Reporting and Control and promulgating 12VAC5-101,
Virginia Cancer Reporting Regulation. The purpose of the
proposed action is to remove provisions related to the
Virginia Cancer Registry from 12VAC5-90, the Regulations
for Disease Reporting and Control, and establish a separate
chapter for the Virginia Cancer Registry in 12VAC5-101 to
reflect the organizational structure and operating procedures
of the Department of Health and update and clarify the
regulation. Changes being considered include (i) clarifying
when physicians are required to report, (ii) clarifying when a
report will be rejected, (ii) requiring electronic reporting, and
(iii) addressing the department's actions when a required
reporter does not report.
The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: 8§ 32.1-12 and 32.1-35 of the Code of
Virginia.
Public Comment Deadline: October 19, 2016.
Agency Contact: Susan Puglisi, Policy Analyst, Office of
Family Health Services, Virginia Department of Health,
109 Governor Street, 10th Floor, Richmond, VA 23219,
telephone (804) 864-7175, FAX (804) 864-7647, or email
susan.puglisi@vdh.virginia.gov.

VAR. Doc. No. R17-4857; Filed August 19, 2016, 3:19 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the State Board of Health intends to
consider amending 12VAC5-490, Virginia Radiation
Protection Regulations: Fee Schedule. The purpose of the
proposed action is to establish (i) a fee for the registration of
an individual who inspects x-ray devices in the
Commonwealth and (ii) an application change fee for the
modification of an inspector's certificate each time an
addition or change is requested by that individual.

In addition, this regulation will undergo a periodic review
pursuant to Executive Order 17 (2014) and a small business
impact review pursuant to § 2.2-4007.1 of the Code of
Virginia to determine whether this regulation should be
terminated, amended, or retained in its current form. Public
comment is sought on the review of any issue relating to this
regulation, including whether the regulation (i) is necessary
for the protection of public health, safety, and welfare or for
the economical performance of important governmental
functions; (ii) minimizes the economic impact on small

businesses in a manner consistent with the stated objectives
of applicable law; and (iii) is clearly written and easily
understandable.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 32.1-229.1 of the Code of Virginia.
Public Comment Deadline: October 19, 2016.

Agency Contact: Steve Harrison, Director, Division of
Radiological Health, Department of Health, 109 Governor
Street, Richmond, VA 23219, telephone (804) 864-8151,
FAX (804) 864-8155, or email
steve.harrison@vdh.virginia.gov.

VAR. Doc. No. R17-4856; Filed August 19, 2016, 3:08 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Medical Assistance
Services intends to consider amending:

12VAC30-50, Amount, Duration, and Scope of Medical
and Remedial Care Services;

12VAC30-60, Standards Established and Methods Used
to Assure High Quality Care;

12VAC30-80, Methods and Standards for Establishing
Payment Rates; Other Types of Care; and

12VAC30-120, Waivered Services.

The purpose of the proposed action is to redesign three of the
department's existing home-based and community-based
waivers as follows: the Individual and Family Developmental
Disabilities Support Waiver (12VAC30-120-700 et seq.)
becomes the Family and Individual Supports Waiver, the
Intellectual Disability Waiver (12VAC30-120-1000 et seq.)
becomes the Community Living Waiver, and the Day Support
Waiver for Individuals with Mental Retardation (12VAC30-
120-1500 et seq.) becomes the Building Independence
Waiver.

The proposed redesign is intended to (i) better support
individuals with disabilities to live integrated and engaged
lives in their communities; (ii) standardize and simplify
access to services; (iii) cover services that promote
community integration and engagement; (iv) improve
providers' capacity and quality by increasing compensation as
they increase expertise; (v) achieve better outcomes for
individuals supported in smaller community settings; (vi)
facilitate meeting the Commonwealth's commitments under
the community integration mandate of the American with
Disabilities Act (42 USC § 12101 et seq.), the United States
Supreme Court's decision in Olmstead v. L.C., and the 2012
U.S. Department of Justice Settlement Agreement; and (vii)
make technical and clarifying changes.

Volume 33, Issue 2

Virginia Register of Regulations
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Notices of Intended Regulatory Action

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: 8§ 32.1-325 of the Code of Virginia;
42 USC § 1396.

Public Comment Deadline: October 24, 2016.

Agency Contact: Emily McClellan, Regulatory Supervisor,
Policy Division, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.

VAR. Doc. No. R17-4614; Filed August 24, 2016, 11:15 a.m.

Volume 33, Issue 2 Virginia Register of Regulations

September 19, 2016
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REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 2. AGRICULTURE

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Final Regulation

REGISTRAR'S NOTICE: The Department of Agriculture and
Consumer Services is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4002 A
13 of the Code of Virginia, which excludes the Commissioner
and the Board of Agriculture and Consumer Services when
promulgating regulations pursuant to § 3.2-5406 of the Code
of Virginia including adopting (i) by reference any regulation
under the federal acts as it pertains to Chapter 54 (§ 3.2-5400
et seq.) of Title 3.2 of the Code of Virginia, amending it as
necessary for intrastate applicability and (ii) any regulation
containing provisions no less stringent than those contained in
federal regulation. The Department of Agriculture and
Consumer Services will receive, consider, and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.

Title of Regulation: 2VAC5-210. Rules and Regulations
Pertaining to Meat and Poultry Inspection under the
Virginia Meat and Poultry Products Inspection Act
(amending 2VAC5-210-10).

Statutory Authority: § 3.2-5406 of the Code of Virginia.
Effective Date: August 31, 2016.

Agency Contact: Barry Jones, Program Manager, Meat and
Poultry Services, Department of Agriculture and Consumer
Services, P.O. Box 1163, Richmond, VA 23218, telephone
(804) 786-4569, FAX (804) 786-1003, TTY (800) 828-1120,
or email barry.jones@vdacs.virginia.gov.

Summary:
The amendment updates the publication date for Title 9,
Chapter 11, Subchapters A and E of the Code of Federal
Regulations (CFR) referenced in this regulation from
January 1, 2013, to January 1, 2016. The U.S. Department
of Agriculture/Food Safety and Inspection Service
(USDA/FSIS) amended sections of these subchapters of the
CFR after 2VAC5-210 was last amended. The USDA/FSIS
revisions to the CFR that are incorporated by reference
include (i) removal of prescriptive time and temperature
parameters for ready-to-cook poultry and the requirement
that poultry establishments, other than ratite
establishments, incorporate procedures for chilling poultry
into their hazard analysis and critical control point plan or
sanitation standard operating procedures or other

prerequisite programs; (ii) a requirement that official
poultry slaughter establishments develop, implement, and
maintain written procedures to prevent contamination of
carcasses and parts by enteric pathogens and fecal
contamination throughout the entire slaughter and
dressing operation, and that establishments maintain daily
records to document the implementation and monitoring of
these procedures; (iii) clarifying that establishments may
not release into commerce product that has been in contact
with  Listeria monocytogenes-contaminated  surfaces
without reprocessing the product; (iv) a requirement that a
descriptive designation be used as part of the product
name on the labels of raw meat and poultry products that
contain added solutions and that do not meet a standard of
identity; (v) a requirement that the product name for
mechanically tenderized beef contain the descriptive
designation "mechanically  tenderized," "needle
tenderized," or "blade tenderized" and that labels of raw
or partially cooked needle-tenderized or blade-tenderized
raw beef products destined for household consumers,
hotels, restaurants, or similar institutions bear validated
cooking instructions.

Part |
Adoption by Reference

2VAC5-210-10. Adoption by reference.

The rules and regulations governing the meat and poultry
inspection of the United States Department of Agriculture
specified in this part, as contained in Title 9, Chapter IlI,
Subchapters A and E of the Code of Federal Regulations, as it
exists and has been published in the January 1, 2643 2016,
update with amendments and with administrative changes
therein as needed to make them appropriate and applicable to
intrastate operations and transactions subject to the Virginia
Meat and Poultry Products Inspection Act, are hereby adopted
by reference.

VA.R. Doc. No. R17-4805; Filed August 31, 2016, 11:15 a.m.

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

Final Regulation

REGISTRAR'S NOTICE: Section 3.2-4411.1 of the Code of
Virginia provides that initial regulations adopted by the Board of
Agriculture and Consumer Services to implement the section are
exempt from Article 2 (§ 2.2-4006 et seq.) of the Administrative
Process Act provided the board publishes proposed regulations in
the Virginia Register of Regulations and allows at least 30 days
for public comment, to include an online public comment forum
on the Virginia Regulatory Town Hall, after publication.

Volume 33, Issue 2
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Regulations

Title of Regulation: 2VAC5-319. Best Management
Practices for the Operation of Apiaries in Order to Limit
Operator Liability (adding 2VAC5-319-10 through
2VAC5-319-30).

Statutory Authority: 8 3.2-4411.1 of the Code of Virginia.
Effective Date: August 31, 2016.

Agency Contact: Debra Martin, Program Manager, Office of
Plant Industry Services, Department of Agriculture and
Consumer Services, P.O. Box 1163, Richmond, VA 23218,
telephone (804) 786-3515, FAX (804) 371-7793, or email
debra.martin@vdacs.virginia.gov.

Summary:

Section 3.2-4411.1 of the Code of Virginia provides that a
beekeeper shall not be liable for any personal injury or
property damage that occurs in connection with his
keeping and maintaining of bees, bee equipment, queen
breeding equipment, apiaries, or appliances if he follows
best management practices established in regulations
adopted by the Board of Agriculture and Consumer
Services. A person is not required to comply with the
provisions of the regulation unless he seeks to limit his
liability as provided for in § 3.2-4411.1.

The best management practices established in the
regulation direct apiary operators to comply with local,
state, and federal ordinances, regulations, and laws
pertaining to beekeeping. The best management practices
further direct apiary operators keeping honey bees to (i)
maintain a healthy populous colony of bees, (ii) provide or
maintain adequate honey and pollen as food stores for
winter survival, (iii) practice management and control
techniques to reduce the likelihood of swarming, (iv)
maintain colonies at least 10 feet away from property lines
and place all colonies that are less than 40 feet from a
property line behind a barrier that is no less than six feet
high or elevate the hive entrance to no less than six feet
above the property line, (v) maintain a water source within
50 feet of a colony or less than one-half the distance to the
nearest unnatural source of water when the operator
expects that his bees will rely on a nearby unnatural
source of water, (vi) avoid opening or disturbing a colony
when the operator is aware of other persons in the vicinity,
(vii) only maintain a colony with European honey bees
(EHB) or EHB hybrid stock, and (viii) limit the number of
colonies placed on his property based upon the maximum
number of colonies allowed per acre or portion of an acre
as established in the regulation.

CHAPTER 319
BEST MANAGEMENT PRACTICES FOR THE
OPERATION OF APIARIES IN ORDER TO LIMIT
OPERATOR LIABILITY

2VAC5-319-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Apiary" means any place where one or more colonies of
bees are kept.

"Apiary operator" means a person who operates an apiary
and seeks to limit his liability for any personal injury or
property damage that occurs in connection with his keeping
and maintaining of bees, bee equipment, queen breeding
equipment, apiaries, or appliances as provided for in § 3.2-
4411.1 of the Code of Virginia.

"Bee" means the honey bee, Apis mellifera and genetic
variations thereof, at any living stage and may include other
hymenopterous insects that depend on pollen and nectar for
food.

"Bee equipment" means hives [and;] hive parts [,]
including frames, supers, covers, [ and ] bottom boards [ ;; ]
and beekeeping apparel.

"Colony" means a gqueenright assemblage of social bees
capable of reproducing.

"Comb" means a mass of six-sided cells used by honey bees
in which brood is reared and honey and pollen are stored.

"Disease" means departure from a sound state of health of
bees characterized by visible symptoms including American
foulbrood and any other diseases, insects, mites, or bee pests.

"Division" means to separate a bee colony into two or more
hives.

"EHB" mean European honey bees.

"Foundation™ means a template, base, or midrib used for the
production of straight, movable comb in a frame.

"Frame" means a wooden or plastic form, usually consisting
of four sides, designed to hold comb spaced between 1/4 inch
and 3/8 inch apart and to allow for removal of the frame
without damage to the comb.

"Hive" means a box, skep, barrel, log gum, or other
container used as a domicile for bees.

"Split" means a division of a bee colony for the purposes of
increasing the number of hives.

"Swarm" or "swarming" means a form of propagation of
bees in which all or a portion of a colony, usually containing
at least one gueen, departs from its original hive to establish a
new colony.
2VAC5-319-20. Limitation of liability.

A. An apiary operator operating in conformance with § 3.2-
4411.1 of the Code of Virginia and this chapter shall not be
liable for any personal injury or property damage that occurs
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in_connection with his keeping and maintaining of bees, bee

shall inspect hives for disease at least once every three

equipment, queen breeding equipment, apiaries, _or

months.

appliances. This limitation of liability does not apply to
intentional tortious conduct or acts or omissions constituting
gross negligence or negligence.

B. A person is not required to comply with the provisions of

C. For the purposes of this subsection, (i) "full hive" means
a hive consisting of a minimum of two eight-frame deep hive
boxes for a Langstroth-style hive, or a hive of equivalent
capacity, that has movable frames with combs, and (ii)

this chapter unless he seeks to limit his liability as provided

"nucleus hive"” means a hive with less capacity than a full

for in § 3.2-4411.1 of the Code of Virginia.
[ 2VAC5H-319-25. Best management practices.

An_apiary operator _shall comply with local, state, and
federal ordinances, regulations, and laws pertaining to
beekeeping. This section shall apply to an apiary operator
keeping any honey bee, Apis mellifera and genetic variations
thereof, at any living stage, or other hymenopterous insect
that depends on pollen and nectar for food. ]

2VAC5-319-30. Best _management practices [ for the
keeping of honey bees ].

A. [ An-apiary-operator shall comply-with-local state—and
: | i ‘ lations. O =
beekeeping For the purpose of this section, "bee" means the
honey bee, Apis mellifera and genetic variations thereof, at
any living stage, and does not mean other hymenopterous
insects that depend on pollen and nectar for food ].

B. An apiary operator shall maintain a healthy populous
colony of bees by:

1. Removing or securely sealing any empty bee equipment
in an apiary. For the purpose of this subdivision, "empty"
means without bees but containing comb or other materials
attractive to bees [ and does not include equipment in use
as a bait hive for capturing a swarm ];

2. Removing all colonies in a state of decline [et,]
combining such colonies with other colonies [, or taking

hive. A full hive should enter the winter with a minimum of
60 pounds of honey and the equivalent of four frames of
pollen stores. A nucleus hive should enter the winter with a
minimum of 30 pounds of honey and the equivalent of two
frames of pollen stores.

D. An apiary operator shall practice proper management and
control techniques to reduce the likelihood of swarming.

E. An apiary operator shall maintain all colonies at least 10
feet away from property lines to prevent an individual from
impeding normal bee flight activity from a hive. An apiary
operator shall place all colonies that are less than 40 feet from
a property line behind a barrier that is no less than six feet in
height and is located between the colony and the property line
[ or elevate the hive entrance no less than six feet above the
property line ]. Barriers should be of sufficient density,
length, and height to establish bee flyways six feet or higher
above ground level.

F. [An When an apiary is located in an area in which the
apiary operator should reasonably expect that the bees may
rely on a nearby unnatural source of water, the ] apiary
operator shall maintain a water source within 50 feet of a
colony or less than one-half the distance to the nearest
unnatural [ water ] source [ of water ], whichever is closest.
An unnatural [water] source [of water] includes a
swimming pool, bird bath, and pet or livestock watering
receptacle.

other action to establish a healthy populous condition in
such colonies ];

3. Repairing or replacing [ eldr—wern; damaged] or
defective hive boxes, frames, and other bee equipment;

4. Replacing frames containing old comb with new or

50 feet-of Ry 2 tinal thatis tet el'ee'. kenneled: o e.t SHwise

H: G. ] An apiary operator shall avoid opening or disturbing
a colony when [the apiary operator has knowledge that ]

cleaned frames containing foundation such that all comb in

another person is participating in _outside non-beekeeping

a hive is replaced every five to seven years;

5. [ Maintaining—a—minimum-—of 20 pounds Feeding or

activities or using machinery within 150 feet of the apiary.
[ £ H. ] An apiary operator shall only maintain a colony with

EHB or EHB hybrid stock and shall:

maintaining an adequate amount ] of honey [ and pollen ]
in a hive [ with—theequivalent—of oneframeof polen
stores ] for brood production during the growing season;

6. Preventing disturbance or injury to bee colony or hive

1. [Obtain Purchase] queens, packaged bees, nucleus
colonies, or established hives from suppliers providing
EHB stock, or obtain a gueen and bees from a local

by vertebrate pests; and

7. [ Monitoring—disease—and—pestlevels—to—ensure—that
treatment thresholds are-not exceeded.An-apiary operator
shall-manage Managing ] the colony to address any disease

supplier [ or raise queens from stock owned by the apiary
operator, provided the origin and EHB status of the mother
queen is known ];

2. Not obtain queens or bees from suppliers within 100

or pest infestation or remove all disease or pest-infested

miles from known Africanized honey bee populations;

hives that may be detrimental to the health of other
colonies in the vicinity of the apiary. An apiary operator

3. Introduce queens from healthy stock when making
divisions or splits of established colonies;
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4. Replace gueens in all captured or trapped swarms within

Title of Regulation: 4VAC15-260. Game: Waterfowl and

[ 38 45 ] days of capturing or trapping swarms;
5. Replace queens in all colonies every two years to

Waterfowl Blinds (adding 4VAC15-260-75).
Statutory Authority: 88 29.1-103, 29.1-501, and 29.1-502 of

minimize swarming behavior; and

6. Mark the thorax or clip a wing of the queens [in a
manner that allows the age of the queens to be
determined ] prior to their introduction to splits, swarms,
[ and or ] colonies.

[ ._An apiary operator shall limit the number of colonies
that he places in his apiary as follows:

1. If the property on which the apiary is located is 1/4 acre
or_smaller, the apiary shall not have more than two
colonies. The apiary operator may increase the number of
colonies up to four colonies for not more than 60
consecutive days for the purpose of queen mating and
swarm control.

2. If the property on which the apiary is located is more
than 1/4 acre, but less than 1/2 acre, the apiary shall not
have more than four colonies. The apiary operator may
increase the number of colonies up to eight colonies for not
more than 60 consecutive days for the purpose of gueen
mating and swarm control.

3. If the property on which the apiary is located is 1/2 acre
or more, but less than one acre, the apiary shall not have
more than six colonies. The apiary operator may increase
the number of colonies up to 12 colonies for not more than
60 consecutive days for the purpose of gueen mating and
swarm control.

4. If the property on which the apiary is located is one acre

the Code of Virginia.
Effective Date: August 31, 2016.

Agency Contact: Phil Smith, Regulatory Coordinator,
Department of Game and Inland Fisheries, 7870 Villa Park
Drive, Suite 400, Henrico, VA 23228, telephone (804) 367-
8341, or email phil.smith@dgif.virginia.gov.

Summary:
The amendments (i) prohibit the licensing of nonriparian
stationary waterfowl blinds adjacent to the Ware Creek
Wildlife Management Area and (ii) enable the department
to designate the locations where and the times when
waterfowl hunting will be allowed within 500 yards of the
wildlife management area.

4VAC15-260-75. Blinds adjacent to the Ware Creek
Wildlife Management Area.

Except for blinds built or maintained by the department, no
stationary waterfowl blinds shall be licensed on the public
waters of Philbates and Ware Creeks, or on the York River
within 1000 yards of the Ware Creek Wildlife Management
Area [ —i-NewKent County ]. Waterfowl hunting within 500
yards of the wildlife management area property will be
permitted only at locations and during times designated by
the department. However, this section shall not abridge the
privileges prescribed for landowners and their lessees and
permittees in 88 29.1-344 and 29.1-347 of the Code of
Virginia.

or more, the apiary shall not have more than six colonies
per acre. The apiary operator may increase the number of
colonies up to 12 colonies per acre for not more than 60
consecutive days for the purpose of queen mating and
swarm control.

5. If all colonies are placed at least 200 feet from all
property lines, there is no limit on the number of colonies
that an apiary operator may place in his apiary. ]

VA.R. Doc. No. R16-4712; Filed August 31, 2016, 11:24 a.m.

* *

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

BOARD OF GAME AND INLAND FISHERIES

Final Regulation

VAR. Doc. No. R16-4803; Filed August 19, 2016, 1:28 p.m.

MARINE RESOURCES COMMISSION

Final Regulation

REGISTRAR'S _NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

REGISTRAR'S NOTICE: The Board of Game and Inland
Fisheries is claiming an exemption from the Administrative
Process Act pursuant to § 2.2-4002 A 3 of the Code of
Virginia when promulgating regulations regarding the
management of wildlife.

Title of Regqulation: 4VAC20-260. Pertaining to
Designation of Seed Areas and Clean Cull Areas
(amending 4VAC20-260-15, 4VAC20-260-50).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: September 1, 2016.

Agency Contact: Alicia Nelson, Marine Resources
Commission, 2600 Washington Avenue, 3rd Floor, Newport
News, VA 23607, telephone (757) 247-8155, or email
alicia.nelson@mrc.virginia.gov.

Summary:
The amendments redefine "basket™ and establish the basket
filled level across the entire top as the only unit of
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measurement for buying or selling clean cull oysters
harvested from oyster grounds.

4V AC20-260-15. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Basket" means a circular plastic mesh container of netless
than-2,500 2,566 cubic inches but-net-mere-than-3;000-cubic
inches, with a top inside diameter of 17 inches, bottom inside
diameter of 13.5 inches, and an inside height of 14 inches that
may be used for the measurement of oysters to be sold or
purchased.

"Clean culled oyster" means any oyster taken from natural
public beds, rocks, or shoals that is three inches or greater in
shell length.

"Level full' means a basket or tub that is filled entirely to

| . toseribed. | . f thi ion:
exceptthatonthe seaside-of the-Eastern-Shore-oysters-may-he
sold-without-being meaﬁsu ed III be;' the bH? eF-and-the sel_le
filled to level full. The container described in § 28.2-526 A 2
is a basket. It shall be unlawful for any person to sell,
purchase, or report the sale or purchase of any clean cull
oysters harvested from public grounds, as described in

4\VVAC20-720-40, in excess of the harvest limits described in
4VVAC20-720-80.

E. An-alternate-container-produced-by-North-Machine-Shop
H “atl SWS-Virginta .a?l: oe us_ed Ig. measuﬁ g eystensnt_e

evhindrical-containershall-be 18-5-techesnside-diameterand
11-inches-inside-height It shall be unlawful for any person to

buy, sell, or report seed oysters by any measure other than as
described in § 28.2-526 of the Code of Virginia.

the upper rim, but not filled higher than the upper rim.

"Oyster" means any shellfish of the species Crassostrea
virginica.

"Seed oyster" means any oyster taken by any person from
natural beds, rocks, or shoals that is more than 30 days from
harvest for human consumption.

4VAC20-260-50. Culling and inspection procedures.

A. All oysters taken from natural public beds, rocks, or
shoals shall be placed on the culling board, or in only one
basket upon the culling board, and culled by hand at the
location of harvest.

1. Culled oysters shall be transferred immediately from the
culling board to either the inside open part of the boat, a
loose pile, or baskets, but only one transfer method may be
used on any boat or vessel in any one day.

a. Qysters shall not be stored in both a loose pile and in
baskets.

b. A single basket may be on board any boat during
transfer of culled oysters from the culling board to the
inside open part of the boat in a loose pile.

2. The entire harvest shall be subject to inspection, as
provided in subsection F of this section.

B. Any oysters taken lawfully by hand from natural public
beds, rocks, or shoals from the seaside of the Eastern Shore,
and held in sacks, bags, or containers, shall be culled when
taken and placed in those sacks, bags, or containers for
inspection by any police officer as described in subsection G
of this section.

C. If oysters from leased grounds and oysters from public
grounds are mixed in the same cargo on a boat or motor
vehicle, the entire cargo shall be subject to inspection under
this chapter.

D. It shall be unlawful for any person to buy, sell, or report
clean cull oysters by any measure other than as those
described in § 28.2-526 A of the Code of Virginia,—erthe

F. Oysters may be inspected by any police officer according
to any one of the following provisions:

1. For any oysters transferred from the culling board to the
inside open part of the boat, vehicle, or trailer or a loose
pile, any police officer may use a shovel to take at least
one bushel of oysters to inspect, at random, provided that
the entire bushel or basket shall be taken from one place in
the open pile of oysters.

2. For any oysters transferred from a vessel to a motor
vehicle or trailer, any police officer may select one or more
baskets of oysters and empty the contents of those baskets
into a bushel or basket, as described in § 28.2-526 of the
Code of Virginia, for inspection.

G. In the inspection of oysters harvested by hand from

waters of the seaside of the Eastern Shore, the police officer
may select any sacks, bags, or containers at random to
establish a full metallic measuring bushel or basket for
purposes of inspection.

H. On the seaside of the Eastern Shore oysters may be sold
without being measured if both the buyer and the seller agree
to the number of bushels of oysters in the transaction.

VA.R. Doc. No. R17-4826; Filed August 25, 2016, 2:36 p.m.

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4VAC20-450. Pertaining to the Taking
of Bluefish (amending 4VAC20-450-30).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: September 1, 2016.

Agency Contact: Alicia Nelson, Marine Resources
Commission, 2600 Washington Avenue, 3rd Floor, Newport
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News, VA 23607, telephone (757) 247-8155, or email
alicia.nelson@mrc.virginia.gov.

Summary:
The amendments modify the commercial landings quota for
bluefish.

4VAC?20-450-30. Commercial landings quota.

A. The annual commercial landings of bluefish shall be
limited to 608,230 580,287 pounds during the current
calendar year.

B. When it is projected that 95% of the commercial landings
quota has been realized, a notice will be posted to close
commercial harvest and landings from the bluefish fishery
within five days of posting.

C. It shall be unlawful for any person to harvest or land
bluefish for commercial purposes after the closure date set
forth in the notice described in subsection B of this section.

VA.R. Doc. No. R17-4867; Filed August 25, 2016, 3:57 p.m.

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4VAC20-720. Pertaining to
Restrictions on Oyster Harvest (amending 4VAC20-720-
15, 4VAC20-720-20, 4VAC20-720-35 through 4VAC20-
720-80).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: August 31, 2016.

Agency Contact: Alicia Nelson, Fisheries Management,
Marine Resources Commission, 2600 Washington Avenue,
3rd Floor, Newport News, VA 23607, telephone (757)
247-8155, or email alicia.nelson@mrc.virginia.gov.

Summary:
The amendments establish a license moratorium and
transferability requirements of the oyster resource user fee.
The amendments also set the open areas and seasons for
the upcoming oyster season.
4VAC20-720-15. Control
transferability, and agents.
A. The commission hereby establishes July 1, 2014, as the
control date for management of all public oyster fisheries in
Virginia. Participation by any individual in any public oyster
fishery after the control date wiH may not be considered in the
calculation or distribution of oyster fishing rights should entry
limitations be established. Any individual entering the public
oyster fishery after the control date will forfeit any right to
future participation in the public oyster fishery should further
entry limitations be established by the commission.

B. Beginning February 23, 2016, only individuals who have
paid the oyster resource user fee described in clause (ii) of

date, license moratorium,

subsection A of §28.2-541 of the Code of Virginia in
previous years may pay that fee for the current year. Those
individuals who are eligible to pay the oyster resource user
fee described in clause (ii) of subsection A of § 28.2-541 of
the Code of Virginia shall do so by April 30, 2017, in 2017
and by January 1 in subsequent years in order to maintain
their eligibility.

C. Should the number of people eligible to pay the oyster
resource user fee described in clause (ii) of subsection A of
§ 28.2-541 of the Code of Virginia in any given year fall
below 600, a random drawing shall be held to award
eligibility to pay that oyster resource user fee to individuals
who were not previously eligible until the number of persons
eligible to pay the fee reaches 600. Any Commercial
Fisherman Registration Licensee may apply for the random
drawing.

D. Any person eligible to pay the oyster resource user fee
described in clause (ii) of subsection A of § 28.2-541 of the
Code of Virginia may transfer the eligibility to pay such user
fee, provided:

1. The transferee is the transferor's spouse, sibling, parent,
child, grandparent, or grandchild and possesses a current
Commercial Fisherman Registration License and intends to
participate in the public oyster fishery.

2. The transferor shall have documented by mandatory
reporting and buyers reports 40 days of public oyster
harvest during the previous calendar year. All transfers
shall be documented on a form provided by Marine
Resources Commission.

3. In the case of death or incapacitation, the licensee may
transfer _such eligibility to an individual who meets the
requirements found in subdivision 1 or 2 of this subsection.

E. Exceptions to subsection B of this section shall only
apply to those individuals who previously paid the oyster
resource user fee described in clause (ii) of subsection A of
8§ 28.2-541 of the Code of Virginia and shall be based on
documented medical hardships or active military leave that
prevented the fisherman from fully satisfying the
requirements of subsection B of this section.

F. No person shall serve as an agent for any public oyster
gear licensee.

4VVAC20-720-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Aid to navigation" means any public or private day beacon,
lighted channel marker, channel buoy, lighted channel buoy,
or lighthouse that may be at, or adjacent to, any latitude and
longitude used in area descriptions.

"Clean culled oyster" means any oyster taken from natural
public beds, rocks, or shoals that is three inches or greater in
shell length.
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"Coan River Area" means that area of the Coan River inside
of Public Grounds 77 and 78 of Northumberland County.

Public Ground 77 of Northumberland County is located
near the mouth of the Coan River, beginning at a point
approximately 2,300 feet northeast of Honest Point and
1,300 feet southwest of Travis Point, said point being
Corner 1, located at Latitude 37° 59.5257207" N.,
Longitude 76° 27.8810639' W.; thence southwesterly to
Corner 2, Latitude 37° 59.3710259' N., Longitude 76°
27.9962148' W.; thence southwesterly to Corner 3,
Latitude 37° 59.2953830' N., Longitude 76° 28.0468953'
W.; thence northwesterly to Corner 4, Latitude 37°
59.3350863' N., Longitude 76° 28.0968837' W.; thence
northeasterly to Corner 5, Latitude 37° 59.3965161' N.,
Longitude 76° 28.0287342" W.; thence northwesterly to
Corner 6, Latitude 37° 59.4758507' N., Longitude 76°
28.1112280" W.; thence north-northwesterly to Corner 7,
Latitude 37° 59.5079401' N., Longitude 76° 28.1230058
W.; thence northeasterly to Corner 8, Latitude 37°
59.5579153" N., Longitude 76° 27.9889429' W.; thence
southeasterly to Corner 1, said corner being the point of
beginning.

Public Ground 78 of Northumberland County is located
near the mouth of the Coan River, beginning at a point
approximately 3,420 feet southeast of Travis Point and
3,260 feet northwest of Great Point, said point being
Corner 1, located at Latitude 37° 59.4822275' N.,
Longitude 76° 27.1878637' W.; thence southeasterly to
Corner 2, Latitude 37° 59.3824046' N., Longitude 76°
27.1088650' W.; thence southwesterly to Corner 3,
Latitude 37° 59.2283287' N., Longitude 76° 27.8632901'
W.; thence northeasterly to Corner 4, Latitude 37°
59.4368502' N., Longitude 76° 27.6868001" W.; thence
continuing northeasterly to Corner 5, Latitude 37°
59.5949216' N., Longitude 76° 27.5399436' W.; thence
southeasterly to Corner 1, said corner being the point of
beginning.

"Deep Rock Area" means all public grounds and unassigned
grounds, in that area of the Chesapeake Bay near Gwynn
Island, beginning at Cherry Point at the western-most point of
the eastern headland of Kibble Pond located at Latitude 37°
30.9802148"' N., Longitude 76° 17.6764393" W.; thence
northeasterly to the Piankatank River, Flashing Green
Channel Light "3", Latitude 37° 32.3671325' N., Longitude
76° 16.7038334' W.; thence east-southeasterly to the
Rappahannock River Entrance Lighted Buoy G"1R", Latitude
37° 32.2712833' N., Longitude 76° 11.4813666" W.; thence
southwesterly to the southern-most point of Sandy Point, the
northern headland of "The Hole in the Wall", Latitude 37°
28.1475258' N., Longitude 76° 15.8185670' W.; thence
northwesterly along the Chesapeake Bay mean low water line
of the barrier islands of Milford Haven, connecting headland
to headland at their eastern-most points, and of Gwynn Island
to the western-most point of the eastern headland of Kibble

Pond on Cherry Point, said point being the point of
beginning.

"Deep Water Shoal State Replenishment Seed Area" or
"DWS" means that area in the James River near Mulberry
Island, beginning at a point approximately 530 feet west of
Deep Water Shoal Light, said point being Corner 1, located at
Latitude 37° 08.9433287' N., Longitude 76° 38.3213007' W.;
thence southeasterly to Corner 2, Latitude 37° 09.5734380'
N., Longitude 76° 37.8300582" W.; thence southwesterly to
Corner 3, Latitude 37° 08.9265524' N., Longitude 76°
37.0574269" W.; thence westerly to Corner 4, Latitude 37°
08.4466039 N., Longitude 76° 37.4523346' W.; thence
northwesterly to Corner 5, Latitude 37° 08.4491489' N.,
Longitude 76° 38.0215553" W.; thence northeasterly to
Corner 1, said corner being the point of beginning.

"Great Wicomico River Area" means all public grounds and
unassigned grounds, in that area of the Great Wicomico
River, Ingram Bay, and the Chesapeake Bay, beginning at a
point on Sandy Point, Latitude 37° 49.3269652' N.,
Longitude 76° 18.3821766' W.; thence easterly to the
southern-most point of Cockrell Point, Latitude 37°
49.2664838' N., Longitude 76° 17.3454434' W.; thence
easterly following the mean low water line of Cockrell Point
to a point on the boundary of Public Ground 115 at Cash
Point, Latitude 37° 49.2695619' N., Longitude 76°
17.2804046" W.; thence southeasterly to the gazebo on the
pierhead at Fleets Point, Latitude 37° 48.7855824' N.,
Longitude 76° 16.9609311"' W.; thence southeasterly to the
Great Wicomico Lighthouse; thence due south to a point due
east of the southern-most point of Dameron Marsh, Latitude
37° 46.6610003' N., Longitude 76° 16.0570007" W.; thence
due west to the southern-most point of Dameron Marsh,
Latitude 37° 46.6609070" N., Longitude 76° 17.2670707' W.;
thence along the mean low water line of Dameron Marsh,
north and west to Garden Point, Latitude 37° 47.2519872' N.,
Longitude 76° 18.4028142" W.; thence northwesterly to
Windmill Point, Latitude 37° 47.5194547' N., Longitude 76°
18.7132194" W.; thence northerly along the mean low water
to the western headland of Harveys Creek, Latitude 37°
47.7923573"' N., Longitude 76° 18.6881450' W.; thence east-
southeasterly to the eastern headland of Harveys Creek,
Latitude 37° 47.7826936' N., Longitude 76° 18.5469879' W.;
thence northerly along the mean low water line, crossing the
entrance to Towels Creek at the offshore ends of the jetties
and continuing to Bussel Point, Latitude 37° 48.6879208' N.,
Longitude 76° 18.4670860" W.; thence northwesterly to the
northern headland of Cranes Creek, Latitude 37° 48.8329168'
N., Longitude 76° 18.7308073' W.; thence following the
mean low water line northerly to a point on Sandy Point, said
point being the point of beginning.

"Hand scrape" means any device or instrument with a
catching bar having an inside measurement of no more than
22 inches, which is used or usable for the purpose of
extracting or removing shellfish from a water bottom or the
bed of a body of water.
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"Hand tong" or "ordinary tong" means any pincers, nippers,
tongs, or similar device used in catching oysters, which
consist of two shafts or handles attached to opposable and
complementary pincers, baskets, or containers operated
entirely by hand, from the surface of the water and has no
external or internal power source.

"James River Area" means those public grounds of the
James River and Nansemond River west of the Monitor
Merrimac Memorial Bridge Tunnel (Route 1-664), northeast
of the Mills E. Godwin, Jr. Bridge (U.S. Route 17) on the
Nansemond River, and south of the James River Bridge (U.S.
Route 17).

"James River Seed Area" means all public grounds and
unassigned grounds in that area of the James River and its
tributaries with a southeastern boundary beginning at a point
on the shore on the south side of the river at Rainbow Farm
Point in Isle of Wight County located at Latitude 37°
00.1965862' N., Longitude 76° 34.0712010" W.; thence north-
northeasterly to a VMRC Marker "STH", Latitude 37°
00.9815328 N., Longitude 76° 33.5955842" W.; thence to a
VMRC Marker "SMT", at Latitude 37° 01.3228160"' N.,
Longitude 76° 33.3887351"' W.; thence to the Flashing Green
Channel Light #5, at Latitude 37° 02.3449949' N., Longitude
76° 32.7689936' W.; thence northeasterly to a VMRC Marker
"NMT", Latitude 37° 02.7740540' N., Longitude 76°
32.0960864' W.; thence to a VMRC Marker "NTH" located at
Latitude 37° 03.2030055' N., Longitude 76° 31.4231211' W.;
thence to a point on the north shore of the river at Blunt
(Blount) Point, in the City of Newport News, located at
Latitude 37° 03.3805862' N., Longitude 76° 31.1444562' W.;
the northern boundary, being a straight line, beginning at a
point on the shore on the east side of the river in the City of
Newport News, at Latitude 37° 08.4458787' N., Longitude
76° 37.2855533' W.; thence westerly to the southeast corner
of the Deep Water Shoal State Replenishment Seed Area,
Latitude 37° 08.4466039' N., Longitude 76° 37.4523346' W.;
thence westerly to the southwest corner of the Deep Water
Shoal State Replenishment Seed Area, Latitude 37°
08.4490472' N., Longitude 76° 38.0215554' W.; thence
westerly to a point on the shore on the west side of the river at
the mouth of Lawnes Creek in Isle of Wight County, Latitude
37° 08.4582990" N., Longitude 76° 40.2816023' W.

"Latitude and longitude" means values that are based upon a
geodetic reference system of the North American Datum of
1983 (NADB83). When latitude and longitude are used in any
area description, in conjunction with any physical landmark,
to include aids to navigation, the latitude and longitude value
is the legal point defining the boundary.

"Little Wicomico River" means that area of the Little
Wicomico River inside of Public Ground 43 of
Northumberland County, located in the Little Wicomico
River near Bridge Creek, beginning at a point approximately
150 feet north of Peachtree Point, said point being Corner 1,
located at Latitude 37° 53.2910650' N., Longitude 76°

16.7312926' W.; thence southwesterly to Corner 2, Latitude
37° 53.2601877' N., Longitude 76° 16.8662408" W.; thence
northwesterly to Corner 3, Latitude 37° 53.2678470" N.,
Longitude 76°16.8902408" W.; thence northeasterly to Corner
4, Latitude 37° 53.3113148' N., Longitude 76° 16.8211543'
W.; thence southeasterly to Corner 1, said corner being the
point of beginning.

"Milford Haven" means that area of Milford Haven inside of
Public Ground 7 of Mathews County, beginning at a point
approximately 1,380 feet east of Point Breeze, said point
being Corner 1, located at Latitude 37° 28.3500000" N.,
Longitude 76° 16.5000000'° W.; thence northeasterly to
Corner 2, Latitude 37° 28.3700000' N., Longitude 76°
16.4700000" W.; thence southeasterly to Corner 3, Latitude
37° 28.3500000' N., Longitude 76° 16.4200000" W.; thence
southwesterly to Corner 4, Latitude 37° 28.3200000' N.,
Longitude 76° 16.4500000° W.; thence northwesterly to
Corner 1, said corner being the point of beginning.

"Mobjack Bay Area" means that area of Mobjack Bay
consisting of Public Ground 25 of Gloucester County (Tow
Stake) described as:

Public Ground 25 of Gloucester County, known as Tow
Stake, is located in Mobjack Bay, near the mouth of the
Severn River, beginning at a point approximately 2,880
feet east-northeast of Tow Stake Point, said point being
Corner 1, located at Latitude 37° 20.3883888' N.,
Longitude 76° 23.5883836' W.; thence northeasterly to
Corner 2, Latitude 37° 30.5910482' N., Longitude 76°
23.2372184" W.; thence southeasterly to Corner 3, Latitude
37°20.3786971' N., Longitude 76° 22.7241180" W.; thence
southwesterly to Corner 4, Latitude 37° 19.8616759' N.,
Longitude 76° 23.5914937' W.; thence northwesterly to
Corner 5, Latitude 37° 20.0284019' N., Longitude 76°
23.7717423" W.; thence northeasterly to Corner 1, said
corner being the point of beginning.

"Nomini Creek Area" means that area of Nomini Creek
inside of Public Grounds 26 and 28 of Westmoreland County.

Public Ground 26 of Westmoreland County is located in
Nomini Creek, north of Beales Wharf and east of Barnes
Point, beginning at a point approximately 1,400 feet north
of Barnes Point, said point being Corner 1, located at
Latitude 38° 07.2690219' N., Longitude 76° 42.6784210'
W.; thence southeasterly to Corner 2, Latitude 38°
07.0924060" N., Longitude 76° 42.4745767' W.; thence
southwesterly to Corner 3, Latitude 38° 06.8394053' N.,
Longitude 76° 42.6704025, W.; thence northwesterly to
Corner 4, Latitude 38° 06.8743004' N., Longitude 76°
42.7552151"' W.; thence northeasterly to Corner 5, Latitude
38°07.0569717' N., Longitude 76° 42.5603535' W.; thence
northwesterly to Corner 1, said corner being the point of
beginning.

Public Ground 28 of Westmoreland County is located at
the mouth of Nomini Creek, beginning at a point
approximately 50 feet west of White Oak Point, said point
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being Corner 1, located at Latitude 38° 07.6429987' N.,
Longitude 76° 43.0337082' W.; thence south-southeasterly
to Corner 2, Latitude 38° 07.2987193' N., Longitude 76°
43.1101420" W.; thence northwesterly to Corner 3,
Latitude 38° 07.7029267' N., Longitude 76° 43.3337762'
W.; thence west to the mean low water line, Latitude 38°
07.7031535' N., Longitude 76° 43.3378345' W.; thence
northerly and westerly along the mean low water line of
Nomini Creek to a point southwest of Cedar Island,
Latitude 38° 07.8986449' N., Longitude 76° 43.6329097'
W.; thence northeasterly to a point on the mean low water
line at the southern-most point of Cedar Island, Latitude
38°07.8986449' N., Longitude 76° 43.6329097' W.; thence
following the mean low water line of the southern and
eastern sides of Cedar Island to a point, Latitude 38°
08.0164430"' N., Longitude 76° 43.4773169" W.; thence
northeasterly to Corner 4, Latitude 38° 08.0712849' N.,
Longitude 76° 43.4416606' W.; thence northeasterly to a
point on the northern headland of Nomini Creek at the
mean low water line, said point being Corner 5, Latitude
38°08.2729626' N., Longitude 76° 43.3105315' W.; thence
following the mean low water line of White Point to a
point northwest of Snake Island, Corner 6, Latitude 38°
08.4066960"' N., Longitude 76° 42.9105565' W.; thence
southeast, crossing the mouth of Buckner Creek, to a point
on the mean low water line of Snake Island, Corner 7,
Latitude 38° 08.3698254"' N., Longitude 76° 42.8939656'
W.; thence southeasterly following the mean low water
line of Snake Island to Corner 8, Latitude 38° 08.2333798'
N., Longitude 76° 42.7778877" W.; thence south-
southwesterly, crossing the mouth of Buckner Creek, to
Corner 9, Latitude 38° 08.2134371' N., Longitude 76°
42.7886409" W.; thence southeasterly to a point on the
mean low water line of the southern headland of Buckner
Creek, Corner 10, Latitude 38° 08.1956281' N., Longitude
76° 42.7679625" W.; thence southwesterly following the
mean low water line of Nomini Creek, crossing the mouth
of an un-named cove at the narrowest point between the
headlands and continuing to follow the mean low water
line to a point on White Oak Point, Latitude 38°
07.6428228' N., Longitude 76° 43.0233530" W.; thence
west to Corner 1, said point being the point of beginning.

"Oyster" means any shellfish of the species Crassostrea
virginica.

"Oyster dredge" means any device having a maximum
weight of 150 pounds with attachments, maximum width of
50 inches, and maximum tooth length of four inches.

"Qyster patent tong" means any patent tong not exceeding
100 pounds in gross weight, including any attachment other
than rope and with the teeth not to exceed four inches in
length.

"Oyster resource user fee" means a fee that must be paid
each calendar year by anyone who grows, harvests, shucks,
packs, or ships oysters for commercial purposes.

"Pocomoke Sound Area” means that area of Pocomoke

Sound inside of Public Grounds 9 and 10 of Accomack
County.

Public Ground 9 of Accomack County is located in the
Pocomoke Sound, beginning at a corner on the Maryland-
Virginia state line, located in the Pocomoke Sound
approximately 1.06 nautical miles north-northeast of the
northern-most point of North End Point, said point being
Corner 1, located at Latitude 37° 57.2711566' N.,
Longitude 75° 42.2870790" W. (NADS83); thence east-
northeasterly along the Maryland-Virginia state line to
Corner 2, Latitude 37° 57.2896577' N., Longitude 75°
41.9790727"' W.; thence southerly to Corner 3, Latitude 37°
57.2574850" N., Longitude 75° 41.9790730" W.; thence
southwesterly to Corner 4, Latitude 37° 57.2288700' N.,
Longitude 75° 42.0077287"' W.; thence west-southwesterly
to Corner 5, Latitude 37° 57.2034533' N., Longitude 75°
42.1511250" W.; thence south-southwesterly to Corner 6,
Latitude 37° 57.0940590' N., Longitude 75° 42.1935214'
W.; thence south-southeasterly to Corner 7, Latitude 37°
57.0551726" N., Longitude 75° 42.1814457' W.; thence
southwesterly to Corner 8, Latitude 37° 56.9408327' N.,
Longitude 75° 42.2957912' W.; thence south-southwesterly
to Corner 9, Latitude 37° 56.6574947' N., Longitude 75°
42.3790819" W.; thence southwesterly to Corner 10,
Latitude 37° 56.5790952"' N., Longitude 75° 42.5228752'
W.; thence west-southwesterly to Corner 11, Latitude 37°
56.5712564' N., Longitude 75° 42.5915437' W.; thence
south-southeasterly to Corner 12, Latitude 37° 56.5441067"
N., Longitude 75° 42.5869894' W.; thence southwesterly to
Corner 13, Latitude 37° 56.4575045' N., Longitude 75°
42.7458050' W.; thence west-southwesterly to Corner 14,
Latitude 37° 56.2575123' N., Longitude 75° 43.3791097'
W.; thence southwesterly to Corner 15, Latitude 37°
55.7408688' N., Longitude 75° 43.7957804' W.; thence
westerly to Corner 16, Latitude 37° 55.7575327' N.,
Longitude 75° 43.9458298' W.; thence northwesterly to
Corner 17, Latitude 37° 55.8908661' N., Longitude 75°
44.1291309" W.; thence north-northeasterly to Corner 18,
Latitude 37° 55.9908639' N., Longitude 75° 44.0791266'
W.; thence northeasterly to Corner 19, Latitude 37°
56.1241858' N., Longitude 75° 43.8791328' W.; thence
north-northeasterly to Corner 20, Latitude 37° 56.4075136'
N., Longitude 75° 43.7291361"' W.; thence northeasterly to
Corner 21, Latitude 37° 56.8241664' N., Longitude 75°
43.2624601" W.; thence north-northeasterly to Corner 22,
Latitude 37° 57.0706006' N., Longitude 75° 43.1480402'
W.; thence east-northeasterly along the Maryland-Virginia
state line to Corner 1, said corner being the point of
beginning.

Public Ground 10 of Accomack County is located in the
Pocomoke Sound, beginning at a corner on the Maryland-
Virginia state line, located in the Pocomoke Sound
approximately 2.3 nautical miles westerly of the northern-
most point of North End Point, said point being Corner 1,
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located at Latitude 37° 56.4741881' N., Longitude 75°
45.7051676' W. (NADB83); thence east-northeasterly along
the Maryland-Virginia state line to Corner 2, Latitude 37°
56.9261140"' N., Longitude 75° 43.7679786' W.; thence
south-southwesterly to Corner 3, Latitude 37° 56.1241948'
N., Longitude 75° 44.3624962' W.; thence west-
southwesterly to Corner 4, Latitude 37° 56.0820561' N.,
Longitude 75° 44.5826292' W.; thence northerly to Corner
5, Latitude 37° 56.1377309' N., Longitude 75° 44.5817745'
W.; thence west-southwesterly to Corner 6, Latitude 37°
56.1259751' N., Longitude 75° 44.6226859' W.; thence
southwesterly to Corner 7, Latitude 37° 56.1039335' N.,
Longitude 75° 44.6692334' W.; thence southerly to Corner
8, Latitude 37° 56.0643616' N., Longitude 75° 44.6750106'
W.; thence west-southwesterly to Corner 9, Latitude 37°
55.9742005' N., Longitude 75° 45.1458109" W.; thence
west-northwesterly to Corner 10, Latitude 37° 56.0741973'
N., Longitude 75° 45.8958329' W.; thence north-
northwesterly to Corner 11, Latitude 37° 56.2565760" N.,
Longitude 75° 46.0000557" W.; thence northeasterly along
the Maryland-Virginia state line to Corner 1, said corner
being the point of beginning.

"Pocomoke and Tangier Sounds Management Area" or

"PTSMA" means the area as defined in § 28.2-524 of the

Code of Virginia.

"Pocomoke and Tangier Sounds Rotation Area 1" means all
public grounds and unassigned grounds, within an area of the
PTSMA, in Pocomoke and Tangier Sounds, bounded by a
line beginning at a point on the Maryland-Virginia state line,
located at Latitude 37° 54.6136000' N., Longitude 75°
53.9739600" W.; thence south to the house on Great Fox
Island, Latitude 37° 53.6946500' N., Longitude 75°
53.8898800" W.; thence westerly to a point, Latitude 37°
53.3633500" N., Longitude 75° 56.5589600' W.; thence south
to a point, Latitude 37° 48.4429100' N., Longitude 75°
56.4883600" W.; thence easterly to the north end of Watts
Island, Latitude 37° 48.7757800' N., Longitude 75°
53.5994100" W.; thence northerly to the house on Great Fox
Island, Latitude 37° 53.6946500' N., Longitude 75°
53.8898800" W.; thence southeasterly to Pocomoke Sound
Shoal Flashing Light Red "8", Latitude 37° 52.4583300' N.,
Longitude 75° 49.4000000° W.; thence southeasterly to
Messongo Creek Entrance Buoy Green Can "1", Latitude 37°
52.1000000" N., Longitude 75° 47.8083300" W.; thence
southeast to Guilford Flats Junction Light Flashing 2+1 Red
"GF", Latitude 37° 50.9533300' N., Longitude 75°
46.6416700" W.; thence southerly to a point on a line from
Guilford Flats Junction Light to the northern-most point of
Russell Island, where said line intersects the PTSMA
boundary, Latitude 37° 48.4715943' N., Longitude 75°
46.9955932" W.; thence clockwise following the PTSMA
boundary to a point on the Maryland-Virginia state line, said
point being the point of beginning.

"Pocomoke and Tangier Sounds Rotation Area 2" means all
public grounds and unassigned grounds, within an area of the

PTSMA, in Pocomoke and Tangier Sounds, bounded by a
line beginning at the house on Great Fox Island, located at
Latitude 37° 53.6946500' N., Longitude 75° 53.8898800' W.;
thence southerly to the north end of Watts Island, Latitude
37° 48.7757800" N., Longitude 75° 53.5994100"' W.; thence
westerly to a point, Latitude 37° 48.4429100' N., Longitude
75° 56.4883600" W.; thence northerly to a point, Latitude 37°
53.3633500" N., Longitude 75° 56.5589600" W.; thence
easterly to the house on Great Fox Island, said house being
the point of beginning. Also, Pocomoke and Tangier Sounds
Rotation Area 2 shall include all public grounds and
unassigned grounds in the PTSMA in Pocomoke Sound
bounded by a line beginning at a point on the Maryland-
Virginia state line, Latitude 37° 54.6136000' N., Longitude
75° 53.9739600" W.; thence following the PTSMA boundary
clockwise to a point on the line from the northern-most point
of Russell Island to Guilford Flats Junction Light Flashing
2+1 Red "GF", where said line intersects the PTSMA
boundary, Latitude 37° 48.4715943' N., Longitude 75°
46.9955932"' W.; thence northerly to Guilford Flats Junction
Light Flashing 2+1 Red "GF", Latitude 37° 50.9533300' N.,
Longitude 75° 46.6416700' W.; thence northwesterly to
Messongo Creek Entrance Buoy Green Can "1", Latitude 37°
52.1000000" N., Longitude 75° 47.8083300" W.; thence
northwesterly to Pocomoke Sound Shoal Flashing Light Red
"8", Latitude 37° 52.4583300' N., Longitude 75° 49.4000000'
W.; thence northwesterly to the house on Great Fox Island,
Latitude 37° 53.6946500' N., Longitude 75° 53.8898800" W.;
thence northerly to a point on the Maryland-Virginia state
line, said point being the point of beginning.

"Public oyster ground"” means all those grounds defined in §
28.2-551 of the Code of Virginia or by any other acts of the
General Assembly pertaining to those grounds, all those
grounds set aside by court order, and all those grounds set
aside by order of the Marine Resources Commission, and
may be redefined by any of these legal authorities.

"Rappahannock River Area 7" means all public grounds, in
that area of the Rappahannock River, bounded downstream
by a line from Rogue Point, located at Latitude 37°
40.0400000' N., Longitude 76° 32.2530000" W.; thence west-
northwesterly to Flashing Red Buoy "8", Latitude 37°
40.1580000" N., Longitude 76° 32.9390000" W.; thence
southwesterly to Balls Point, Latitude 37° 39.3550000' N.,
Longitude 76° 34.4440000' W.; and bounded upstream by a
line from Punchbowl Point, Latitude 37° 44.6750000' N.,
Longitude 76° 37.3250000" W.; thence southeasterly to
Monaskon Point, Latitude 37° 44.0630000' N., Longitude 76°
34.1080000" W.

"Rappahannock River Area 8" means all public grounds, in
that area of the Rappahannock River, bounded downstream
by a line from Monaskon Point, located at Latitude 37°
44.0630000" N., Longitude 76° 34.1080000" W.; thence
northwesterly to Punchbowl Point, Latitude 37° 44.6750000'
N., Longitude 76° 37.3250000" W.; and bounded upstream by
a line from Jones Point, Latitude 37° 46.7860000' N.,
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Longitude 76° 40.8350000" W.; thence north-northwesterly to
Sharps Point, Latitude 37° 49.3640000' N., Longitude 76°
42.0870000' W.

"Rappahannock River Area 9" means all public grounds, in
that area of the Rappahannock River, bounded downstream
by a line from Sharps Point, located at Latitude 37°
49.3640000' N., Longitude 76° 42.0870000' W.; thence
south-southeasterly to Jones Point, Latitude 37° 46.7860000'
N., Longitude 76° 40.8350000" W.; and bounded upstream by
the Thomas J. Downing Bridge (U.S. Route 360).

"Rappahannock River Rotation Area 1" means all public
grounds, in that area of the Rappahannock River and
Chesapeake Bay, bounded by a line offshore and across the
mouth of the Rappahannock River from a point on the mean
low water line of Windmill Point, located at Latitude 37°
36.8200000" N., Longitude 76° 16.9460000" W.; thence
southeast to Windmill Point Light, Latitude 37° 35.7930000'
N., Longitude 76° 14.1800000" W.; thence southwesterly to
Stingray Point Light, Latitude 37° 33.6730000' N., Longitude
76° 16.3620000" W.; thence westerly to a point on the mean
low water line of Stingray Point, Latitude 37° 33.6920000'
N., Longitude 76° 17.9860000" W.; and bounded upstream by
a line from the mean low water line west of Broad Creek,
Latitude 37° 33.9520000' N., Longitude 76° 19.3090000' W.;
thence northeasterly to a VMRC Buoy on the Baylor line,
Latitude 37° 34.5310000" N., Longitude 76° 19.1430000' W.;
thence northeasterly to a VMRC Buoy, Latitude 37°
34.6830000" N., Longitude 76° 19.1000000" W.; thence
northwesterly to a VMRC Buoy, Latitude 37° 35.0170000'
N., Longitude 76° 19.4500000' W.; thence northwesterly to
Sturgeon Bar Light "7R", Latitude 37° 35.1500000' N.,
Longitude 76° 19.7330000' W.; thence continuing
northwesterly to Mosquito Point Light "8R", Latitude 37°
36.1000000" N., Longitude 76° 21.3000000" W.; thence
northwesterly to the southern-most corner of the house on
Mosquito Point, Latitude 37° 36.5230000' N., Longitude 76°
21.5950000' W.

"Rappahannock River Rotation Area 2" means all public
grounds, in that area of the Rappahannock River, bounded
downstream by a line from the southern-most corner of the
house on Mosquito Point, located at Latitude 37° 36.5230000'
N., Longitude 76° 21.5950000' W.; thence southeast to
Mosquito Point Light "8R", Latitude 37° 36.1000000" N.,
Longitude 76° 21.3000000" W.; thence continuing
southeasterly to Sturgeon Bar Beacon "7R", Latitude 37°
35.1500000" N., Longitude 76° 19.7330000' W.; thence west-
southwesterly to a VMRC Buoy, Latitude 37° 34.9330000'
N., Longitude 76° 21.0500000" W.; thence southwesterly to a
VMRC Buoy, Latitude 37° 34.8830000' N., Longitude 76°
21.1000000" W.; thence southwesterly to a pier west of
Hunting Creek at Grinels, Latitude 37° 34.4360000' N.,
Longitude 76° 26.2880000' W.; and bounded on the upstream
by a line from Mill Creek Channel Marker "4", Latitude 37°
35.0830000" N., Longitude 76° 26.9500000' W.; thence
northeasterly to Mill Creek Channel Marker "2", Latitude 37°

35.4830000" N., Longitude 76° 24.5670000' W.; thence
northeasterly to the southern-most corner of the house on
Mosquito Point, Latitude 37° 36.5230000' N., Longitude 76°
21.5950000'0 W.

"Rappahannock River Rotation Area 3" means all public
grounds, in that area of the Rappahannock River, beginning
from the north channel fender at the Robert O. Norris, Jr.
Bridge, located at Latitude 37° 37.4830000' N., Longitude
76° 25.3450000" W.; thence southeast to the southern-most
corner of the house on Mosquito Point, Latitude 37°
36.5230000" N., Longitude 76° 21.5950000" W.; thence
southwest to Mill Creek Channel Marker "2", Latitude 37°
35.4830000" N., Longitude 76° 24.5670000' W.; thence
southwesterly to Mill Creek Channel Marker "4", Latitude
37° 35.0830000' N., Longitude 76° 24.9500000" W.; thence
northeasterly to Parrotts Creek Channel Marker "1", Latitude
37° 36.0330000" N., Longitude 76° 25.4170000" W.; thence
northerly to VMRC Buoy, Latitude 37° 36.3330000' N.,
Longitude 76° 25.2000000' W.; thence northerly to the north
channel fender of the Robert O. Norris, Jr. Bridge, said point
being the point of beginning.

"Rappahannock River Rotation Area 4" means all public
grounds, in that area of the Rappahannock River, Corrotoman
River and Carter Creek, beginning at the White Stone end of
the Robert O. Norris, Jr. Bridge (State Route 3), located at
Latitude 37° 38.1290000' N., Longitude 76° 24.7220000' W.;
thence along said bridge to the north channel fender, Latitude
37° 37.4830000" N., Longitude 76° 25.3450000"' W.; thence
westerly to the VMRC Buoy "5-4", Latitude 37° 38.0050000'
N., Longitude 76° 30.0280000" W.; thence northerly to Old
House Point, Latitude 37° 39.1390000' N., Longitude 76°
29.6850000" W.; thence northeasterly to Ball Point, Latitude
37° 41.6600000' N., Longitude 76° 28.6320000" W.; thence
southeasterly to VMRC reef marker "Ferry Bar — North",
Latitude 37° 40.3000000' N., Longitude 76° 28.5000000" W.;
thence southwesterly to VMRC reef marker "Ferry Bar —
South", Latitude 37° 40.1670000' N., Longitude 76°
28.5830000" W.; thence southeasterly to a duck blind west of
Corrotoman Point, Latitude 37° 39.8760000' N., Longitude
76° 28.4200000" W.; thence southerly to VMRC Buoy "543",
Latitude 37° 39.2670000' N., Longitude 76° 27.8500000' W.;
thence southerly to VMRC Buoy "Drumming-West", Latitude
37° 38.8830000' N., Longitude 76° 27.6830000" W.; thence
southerly to VMRC Buoy "Drumming-East", Latitude 37°
38.8330000" N., Longitude 76° 27.5670000" W.; thence
northeasterly to Orchard Point, Latitude 37° 38.9240000' N.,
Longitude 76° 27.1260000" W.

"Rappahannock River Rotation Area 5" means all public
grounds, in that area of the Rappahannock River, beginning at
the Greys Point end of the Robert O. Norris, Jr. Bridge (State
Route 3), located at Latitude 37° 36.8330000" N., Longitude
76° 25.9990000' W.; thence northeasterly along the bridge to
the north channel fender, Latitude 37° 37.4830000' N.,
Longitude 76° 25.3450000" W.; thence west-northwesterly to
VMRC Buoy "5-4", Latitude 37° 38.0050000' N., Longitude
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76° 30.0280000' W.; thence westerly to Buoy "R6", Latitude
37° 38.0330000" N., Longitude 76° 30.2830000" W.; thence
south to the eastern headland of Whiting Creek, Latitude 37°
36.6580000" N., Longitude 76° 30.3120000" W.

"Rappahannock River Rotation Area 6" means all public
grounds, in that area of the Rappahannock River, beginning
on the eastern headland of Whiting Creek, located at Latitude
37° 36.6580000" N., Longitude 76° 30.3120000" W.; thence
north to Buoy "R6", Latitude 37° 38.0330000' N., Longitude
76° 30.2830000" W.; thence northwesterly to VMRC White
House Sanctuary Buoy, Latitude 37° 38.1500000' N.,
Longitude 76° 30.5330000" W.; thence northwesterly to
VMRC Towles Point Area Buoy, Latitude 37° 38.8330000'
N., Longitude 76° 31.5360000' W.; thence northwesterly to
Flashing Red Buoy "8" off Rogue Point, Latitude 37°
40.1580000" N., Longitude 76° 32.9390000' W.; thence
southwesterly to Balls Point, Latitude 37° 39.3550000" N.,
Longitude 76° 34.4440000' W.

"Seed oyster" means any oyster taken by any person from
natural beds, rocks, or shoals that is more than 30 days from
harvest for human consumption.

"Thomas Rock Area" means all public grounds and
unassigned grounds, in that area of the James River, with an
eastern boundary being the upstream side of the James River
Bridge (U.S. Route 17), and a western boundary being a line
drawn from the south side of the river at Rainbow Farm
Point, a point on the shore, in line with VMRC Markers
"STH" and "SMT", located at Latitude 37° 00.1965862' N.,
Longitude 76° 34.0712010' W.; thence north-northeasterly to
a VMRC Marker "STH", Latitude 37° 00.9815328 N.,
Longitude 76° 33.5955842' W.; thence to a VMRC Marker
"SMT", at Latitude 37° 01.3228160' N., Longitude 76°
33.3887351"' W.; thence to the Flashing Green Channel Light
#5, at Latitude 37° 02.3449949' N., Longitude 76°
32.7689936" W.; thence northeasterly to a VMRC Marker
"NMT", Latitude 37° 02.7740540' N., Longitude 76°
32.0960864' W.; thence to a VMRC Marker "NTH" located at
Latitude 37° 03.2030055' N., Longitude 76° 31.4231211' W;
thence to a point on the north shore of the river at Blunt
(Blount) Point, said point being in line with VMRC Markers
"NMT" and "NTH" and located at Latitude 37° 03.3805862'
N., Longitude 76° 31.1444562' W.

"Unassigned ground” means all these grounds defined-by

grounds—all-those-grounds not assigned pursuant to 88 28.2-
600 through 28.2-633 of the Code of Virginia, established
pursuant to § 28.2-551 of the Code of Virginia, or set aside by
court order, and—aH or those grounds set aside by erder—of
declarations or regulation by the Marine Resources
Commission, and may be redefined by any of these legal
authorities.

"Upper Chesapeake Bay - Blackberry Hangs Area" means
all public grounds and unassigned grounds, in that area of the
Chesapeake Bay, bounded by a line, beginning at a point

approximately 300 feet east of the mean low water line of the
Chesapeake Bay and approximately 1,230 feet southwest of
the end of the southern-most stone jetty at the mouth of the
Little Wicomico River, said point being Corner 1, Latitude
37° 53.1811193' N., Longitude 76° 14.1740146' W.; thence
east-southeasterly to Corner 2, Latitude 37° 52.9050025' N.,
Longitude 76° 11.9357257" W.; thence easterly to Corner 3,
Latitude 37° 52.9076552' N., Longitude 76° 11.6098145' W._;
thence southwesterly to Corner 4, Latitude 37° 52.8684955'
N., Longitude 76° 11.6402444' W.; thence east-southeasterly
to Corner 5, Latitude 37° 52.7924853' N., Longitude 76°
11.0253352" W.; thence southwesterly to Corner 6, Latitude
37° 49.4327736' N., Longitude 76° 13.2409959" W.; thence
northwesterly to Corner 7, Latitude 37° 50.0560555' N.,
Longitude 76° 15.0023234"' W.; thence north-northeasterly to
Corner 8, Latitude 37° 50.5581183'" N., Longitude 76°
14.8772805' W.; thence north-northeasterly to Corner 9,
Latitude 37° 52.0260950' N., Longitude 76° 14.5768550"' W.;
thence northeasterly to Corner 1, said corner being the point
of beginning.

"Yeocomico River Area" means that area of the North West
Yeocomico River, inside Public Ground 8 of Westmoreland
County and those areas of the South Yeocomico River inside
Public Grounds 102, 104, 106, and 107 of Northumberland
County.

Public Ground 8 of Westmoreland County is located in the
North West Yeocomico River, beginning at a point
approximately 1,455 feet northeast of Crow Bar and 1,850
feet northwest of White Point, said point being Corner 1,
located at Latitude 38° 02.7468214' N., Longitude 76°
33.0775726" W.; thence southeasterly to Corner 2, Latitude
38°02.7397202' N., Longitude 76° 33.0186286' W.; thence
southerly to Corner 3, Latitude 38° 02.6021644' N.,
Longitude 76° 33.0234175" W.; thence westerly to Corner
4, Latitude 38° 02.6006669' N., Longitude 76° 33.0824799'
W.; thence northerly to Corner 1, said corner being the
point of beginning.

Public Ground 102 of Northumberland County is located
in the South Yeocomico River, beginning at a point
approximately 630 feet south of Mundy Point and 1,745
feet southwest of Tom Jones Point, said point being Corner
1, located at Latitude 38° 01.2138059' N., Longitude 76°
32.5577201" W.; thence east-northeasterly to Corner 2,
Latitude 38° 01.2268644' N., Longitude 76° 32.4497849'
W.; thence southwesterly to Corner 3, Latitude 38°
01.1091209' N., Longitude 76° 32.5591101' W.; thence
northerly to Corner 1, said corner being the point of
beginning.

Public Ground 104 of Northumberland County is located
in the South Yeocomico River, beginning at a point
approximately 670 feet north of Walker Point and 1,900
feet northwest of Palmer Point, said point being Corner 1,
located at Latitude 38° 00.8841841' N., Longitude 76°
32.6106215' W.; thence southeasterly to Corner 2, Latitude
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38°00.8609163' N., Longitude 76° 32.5296302' W.; thence
southeasterly to Corner 3, Latitude 38° 00.6693092' N.,
Longitude 76° 32.4161866' W.; thence southwesterly to
Corner 4, Latitude 38° 00.6418466' N., Longitude 76°
32.5394849" W.; thence northwesterly to Corner 1, said
corner being the point of beginning.

Public Ground 106 of Northumberland County is located
in Palmer Cove of the South Yeocomico River, beginning
at a point, on the mean low water line approximately 2,000
feet east of northern headland of Palmer Cove, said point
being Corner 1, located at Latitude 38° 00.6914018' N.,
Longitude 76° 31.8629027' W.; thence southwesterly to
Corner 2, Latitude 38° 00.6685187' N., Longitude 76°
31.8798151"' W.; thence westerly to Corner 3, Latitude 38°
00.6614246' N., Longitude 76° 32.1278647' W.; thence
northerly to Corner 4, Latitude 38° 00.7079228' N.,
Longitude 76° 32.1338276' W., said point being a point on
the mean low water line; thence following the mean low
water line in a clockwise direction to Corner 1, said corner
being the point of beginning.

Public Ground 107 of Northumberland County is located
in the South Yeocomico River, beginning at a point
approximately 1,000 feet southwest of Barn Point and
1,300 feet northwest of Tom Jones Point, said point being
Corner 1, located at Longitude 38° 01.1389367' N.,
Latitude 76° 32.3425617" W.; thence east-southeasterly to
Corner 2, Latitude 38° 01.4106421' N., Longitude 76°
32.1077962' W.; thence southwesterly to Corner 3,
Latitude 38° 01.2717197' N., Longitude 76° 32.2917989'
W.; thence north-northwesterly to Corner 1, said corner
being the point of beginning.

"York River Rotation Area 1" means all public grounds in
the York River, within Gloucester County, between a line
from Upper York River Flashing Red Channel Marker "8",
Latitude 37° 17.8863666' N., Longitude 76° 34.6534166' W.;
thence northeasterly to Red Day Marker "2" at the mouth of
Cedar Bush Creek, Latitude 37° 18.6422166' N., Longitude
76° 33.8216000" W.; upstream to a line from the Flashing
Yellow VIMS Data Buoy "CB", Latitude 37° 20.4670000' N.,
Longitude 76° 37.4830000' W.; thence northeasterly to the
inshore end of the wharf at Clay Bank.

"York River Rotation Area 2" means all public grounds in
the York River, within Gloucester County, from the George
P. Coleman Memorial Bridge (U.S. Route 17), upstream to a
line from Upper York River Flashing Red Channel Marker
"8", Latitude 37° 17.8863666' N., Longitude 76° 34.6534166'
W.; thence northeasterly to Red Day Marker "2" at the mouth
of Cedar Bush Creek, Latitude 37° 18.6422166' N., Longitude
76° 33.8216000' W.

4VAC20-720-35. Public oyster ground harvest season.

The Commissioner—of-the Marine Resources Commission
shall be authorized to extend the public oyster harvest season
in the James River Seed Area, including the Deep Water

Shoal State Replenishment Area, but the extension shall not
be established to go beyond June 30.

4VAC20-720-40. Open oyster harvest season and areas.

A. It shall be unlawful for any person to harvest oysters
from public and unassigned grounds outside of the seasons
and areas set forth in this section.

B. It shall be unlawful to harvest clean cull oysters from the
public oyster grounds and unassigned grounds except during
the lawful seasons and from the lawful areas as described in
the following subdivisions of this subsection.

1. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area: October 1, 2015 2016,
through April 30, 2046 2017.

2. Milford Haven: December 1, 20645 2016, through
February 29,2016 28, 2017.

3. Rappahannock River Area 9: November 1, 2045 2016,
through December 31, 2615 2016.

4. Little Wicomico River: October 1, 2015 2016, through
December 31, 2015 2016.

5. Coan River: October 1, 2045 2016, through December
31, 2015 2016.

6. Yeocomico River: October 1, 2015 2016, through
December 31, 2015 2016. Except for Public Ground 106
that will be open December 1, 2016, through December 31,
2016.

7. Nomini Creek: October
December 31, 2015 2016.

8. MobjackBay-Area York River Rotation Area 2: January
1, 2016 2017, through January 31, 2016 2017.

9. Rappahannock River Rotation Area 5 4: October 1, 2015
2016, through Nevember-306,2015. October 31, 2016, and
December 1, 2016, through December 31, 2016.

10. Rappahannock River Rotation Area 3 2: November 1,
2015 2016, through December 31, 2015 2016.

11. Great Wicomico River Area: December 1, 2015 2016,
through January 31, 2646 2017.

12. Upper Chesapeake Bay - Blackberry Hangs Area:
December 1, 2615 2016, through January 31, 2016 2017.

13. James River Area and the Thomas Rock Area (James
River): November 1, 2015 2016, through December31;
2015-and-January-1-2016,threugh January 31, 2016 2017.
14. Pocomoke and Tangier Sounds Rotation Area 1 2:
December 1, 20615 2016, through February 29,-2016 28,
2017.

1, 206145 2016, through

17. 15. Deep Rock Area: December 1, 20615 2016, through
February 29,2016 28, 2017.
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18: 16. Seaside of the Eastern Shore (for clean cull oysters
only): November 1, 2015 2016, through March 31, 2016
2017.

C. It shall be unlawful to harvest seed oysters from the
public oyster grounds or unassigned grounds, except during
the lawful seasons. The harvest of seed oysters from the
lawful areas is described in the following subdivisions of this
subsection.

1. James River Seed Area: October 1, 2045 2016, through
May 31, 2016 2017.

2. Deep Water Shoal State Replenishment Seed Area:
October 1, 2015 2016, through May 31, 2046 2017.

4VAC20-720-60. Day and time limit.

A. It shall be unlawful to take, catch, or possess oysters on
Saturday and Sunday from the public oyster grounds or
unassigned grounds in the waters of the Commonwealth of
Virginia, for commercial purposes, except that this provision
shall not apply to any person harvesting no more than one
bushel per day by hand or ordinary tong for household use
only during the season when the public oyster grounds or
unassigned grounds are legally open for harvest.

B. From October 1, 2015 2016, through December 31, 2045
2016, it shall be unlawful to take, catch, or possess oysters on
any Friday from the public oyster grounds or unassigned
grounds described in 4VAC20-720-40 B 9 through B 16 14.

C. It shall be unlawful for any person to harvest or attempt
to harvest oysters prior to sunrise or after 2 p.m. from the
areas described in 4VAC20-720-40 B 1 through B 4% 15 and
4VAC20-720-40 C. In addition, it shall be unlawful for any
boat with an oyster dredge aboard to leave the dock until one
hour before sunrise or return to the dock after sunset, and it
shall be unlawful for any boat with a hand scrape aboard to
leave the dock until one-half hour before sunrise or return to
the dock after sunset.

4VAC20-720-70. Gear restrictions.

A. It shall be unlawful for any person to harvest oysters in
the James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area, the Rappahannock River
Area 9, Milford Haven, Little Wicomico River, Coan River,
Nomini Creek and Yeocomico River, except by hand tong. It
shall be unlawful for any person to have a hand scrape on
board a boat that is harvesting or attempting to harvest oysters
from public grounds by hand tong.

B. It shall be unlawful to harvest oysters from the seaside of
the Eastern Shore area by any gear, except by hand or hand
tong.

C. It shall be unlawful to harvest oysters in the
Rappahannock River Rotation Areas 3 2 and 5 4, James River
Area, Thomas Rock Area, Upper Chesapeake Bay Blackberry
Hangs Area, Mebjack—Bay York River Area, and Great
Wicomico River Area—and-Pocomoke-Seund-Area—Public
Ground-9-and-10; by any gear except by hand scrape.

D. It shall be unlawful for any person to have more than one
hand scrape on board any boat that is harvesting oysters or
attempting to harvest oysters from public grounds. It shall be
unlawful for any person to have a hand tong on board a boat
that is harvesting or attempting to harvest oysters from public
grounds by hand scrape.

E. It shall be unlawful to harvest oysters from the Pocomoke
and Tangier Sounds Rotation Area 1 2, except by an oyster
dredge.

F. It shall be unlawful to harvest oysters from the Deep
Rock Area, except by an oyster patent tong.

4VAC20-720-75. Gear license.

A. It shall be unlawful for any person to harvest shellfish;
from the hand scrape areas in the Rappahannock River, James
River, Upper Chesapeake Bay, Meobjack—Bay York River
Area, and Great Wicomico River-and-Pecomoke-Seund-Area
—Public—Ground—9—and—10; unless that person has first
obtained a valid hand scrape license.

B. It shall be unlawful for any person to harvest shellfish
with an oyster dredge from the public oyster grounds in the
Pocomoke and Tangier Sounds Rotation Area % 2, unless that
person has first obtained a valid oyster dredge license.

C. It shall be unlawful for any person to harvest shellfish
with a patent tong from the public oyster grounds in the Deep
Rock Area, unless that person has first obtained a valid oyster
patent tong license.

D. It shall be unlawful for any person to harvest shellfish
with a hand tong from the public oyster grounds, as described
in 4VAC20-720-70 A, unless that person has first obtained a
valid hand tong license.

E. It shall be unlawful for any person to harvest shellfish by
hand from the public oyster grounds on the seaside of the
Eastern Shore, as described in 4VAC20-720-70 B, unless that
person has first obtained a valid oyster by hand license. It
shall be unlawful for any person to harvest shellfish from the
public oyster grounds on the seaside of the Eastern Shore by
hand tong, as described in 4VAC20-720-70 B, unless that
person has first obtained a valid oyster hand tong license.

4VAC20-720-80. Quotas and harvest limits.

A. 1t shall be unlawful for any person who does not possess
a valid commercial fisherman's registration license and a
valid gear license required by harvest area, as described in
4VAC20-720-75, and has not paid the current year's oyster
resource user fee to harvest or possess any oysters for
commercial purposes. Any individual who possesses the valid
licenses and has paid the oyster resource user fee as described
in this subsection shall be limited to a maximum harvest of
eight bushels per day. It shall be unlawful for any vessel to
exceed a daily vessel limit of 24 bushels clean cull oysters
harvested from the areas described in 4VAC20-720-40 B 8
through 16 15.

B. It shall be unlawful for any person who does not possess
a valid commercial fisherman's registration license and a
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valid gear license required by harvest area, as described in
4VAC20-720-75, and has not paid the current year's oyster
resource user fee to harvest or possess any oysters for
commercial purposes. Any individual who possesses the valid
licenses and has paid the oyster resource user fee as described
in this subsection shall be limited to a maximum harvest of
eight bushels per day. It shall be unlawful for any vessel to
exceed a daily vessel limit for clean cull oysters harvested
from the areas described in 4VAC20-720-40 B 2 through 7
and 47 16, whereby that vessel limit shall equal the number of
registered commercial fisherman licensees on board the
vessel who hold a valid gear license and who have paid the
oyster resource user fee multiplied by eight.

C. It shall be unlawful for any vessel to exceed a daily
vessel limit for clean cull oysters harvested from the areas
described in 4VAC20-720-40 B 1, whereby that vessel limit
shall equal the number of registered commercial fisherman
licensees on board the vessel who hold a valid gear license
and who have paid the oyster resource user fee multiplied by
12. It shall be unlawful for any person who does not possess a
valid commercial fisherman's registration license and hold a
valid gear license required by harvest area, as described in
4VAC20-720-75, and has not paid the current year's oyster
resource user fee to harvest or possess any oysters for
commercial purposes. Any individual who possesses the valid
licenses and has paid the oyster resource user fee as described
in this subsection shall be limited to a maximum harvest of 12
bushels per day.

E In the Pocomoke and Tangier Sounds Rotation Area 1 2,
no blue crab bycatch is allowed. It shall be unlawful to
possess on board any vessel more than 250 hard clams.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (4VAC20-720)

Daily Harvest Information For James River Seed Area,
Including The Deep Water Shoal State Replenishment Seed
Area (eff. 11/11).

Commercial Oyster Resource User Fee Transfer Application

(undated)

VAR. Doc. No. R17-4866; Filed August 26, 2016, 2:36 p.m.

* *

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

CRIMINAL JUSTICE SERVICES BOARD

Final Regulation

Title of Regqulation: 6VAC20-30. Rules Relating to
Compulsory In-Service Training Standards for Law-
Enforcement Officers, Jailors or Custodial Officers,
Courtroom Security Officers, Process Service Officers
and Officers of the Department of Corrections, Division of
Operations (amending 6VAC20-30-20, 6VAC20-30-30,
6VAC20-30-80; repealing 6VAC20-30-110, 6VAC20-30-
120, 6VAC20-30-130).

Statutory Authority: 8 9.1-102 of the Code of Virginia.
Effective Date: October 20, 2016.

Agency Contact: Barbara Peterson-Wilson, Law Enforcement
Program Coordinator, Department of Criminal Justice
Services, 1100 Bank Street, Richmond, VA 23219, telephone

(804) 225-4503, FAX (804) 786-0410, or email
barbara.peterson-wilson@dcjs.virginia.gov.
Summary:

The amendments (i) increase the number of annual
training hours that correctional officers and sergeants
employed in the state prison system must complete from 24
hours to 40 hours and (ii) remove the lists of firearms
qualification courses from the regulation and, instead,
direct interested parties to a document of approved courses
on the Department of Criminal Justice Services website.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.
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6VAC20-30-20. Applicability.

A. Every person employed as a law-enforcement officer, as

defined by § 9.1-101 of the Code of Virginia, shall meet
compulsory in-service training standards as set forth in
6VAC20-30-30 A.

B. Every person employed as a jailor or custodial officer
under the provisions of Title 53.1 of the Code of Virginia
shall meet compulsory in-service training standards as set
forth in 6VVAC20-30-30 B.

C. Every person employed as a courtroom security or
process service officer under the provisions of Title 53.1 of
the Code of Virginia shall meet compulsory in-service
training standards as set forth in 6V AC20-30-30 C.

D. Every person employed as an officer of the Department
of Corrections, Division of Operations as defined herein shall
meet compulsory in-service training standards as set forth in
6VAC20-30-30 B A.

6VAC20-30-30. Compulsory in-service training standards.

Pursuant to the provisions of subdivisions {—3)—(5)(6)

ard(A 1,3, 4,5 7 8 and 9 of §9.1-102 of the Code of
Virginia, the board establishes the following as the
compulsory in-service training standards for law-enforcement
officers, jailors or custodial officers, courtroom security
officers, process service officers and officers of the
Department of Corrections, Division of Operations.

A. Law-enforcement officers and corrections officers...
TOTAL 40 Hours

1. Cultural diversity training... 2 Hours
2. Legal training... 4 Hours

Subjects to be provided are at the discretion of the
academy director of a certified training academy and shall
be designated as legal training.

3. Career development/elective training... 34 Hours

E inelud . ided.in sul . ~ of
a. Subjects to be provided are at the discretion of the
academy director of a certified training academy. Ne

ore—t al ' elgllt_ touFs—of .Ine_an S—tradning S'al:l oe

{5 b. No more than four hours may be applied to
firearms qualification as provided in 6VAC20-30-80;
and.

ining.t ligible_for situational .
B. Jailors or custodial officers... TOTAL 24 Hours

1. Cultural diversity training... 2 Hours

2. Legal training... 4 Hours

Subjects to be provided are at the discretion of the
academy director of a certified training academy and shall
be designated as legal training.

3. Career development/elective training... 18 Hours

May-inc! ) idod in-sul . : ~ of
a. Subjects to be provided are at the discretion of the
academy director of a certified training academy. Ne

ore tal elgl e |eus_e| .I||Fe_a|| S—training Sl'allll ble
{4 b. No more than four hours may be applied to
firearms qualification as provided in 6VAC20-30-80;
and.

2y F inina.t ligible_for_situational .
C. Courtroom security officers and process service officers...
TOTAL 16 Hours
1. Cultural diversity training... 2 Hours
2. Legal training... 4 Hours
Subjects to be provided are at the discretion of the

academy director of a certified training academy and shall
be designated as legal training.

3. Career development/elective training... 10 Hours

: inelude. subi o . ‘
a. Subjects to be provided are at the discretion of the
academy director of a certified training academy. Ne

more—than—eight—hours—offirearms—training—shall—be
| locti et Fi o I
apphed-asfolows:

& b. No more than four hours may be applied to
firearms qualification as provided in 6VAC20-30-80;
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6VAC20-30-80. Firearms training.

A. Every criminal justice officer required to carry a firearm
in the performance of duty shall qualify annually using the
applicable firearms course approved by the Committee on
Training of the board. The list of approved courses is
identified under the performance outcomes for weapons and
firearms training in the Virginia Criminal Justice Services
Training Manual and Compulsory Minimum Training
Standards available on the Department of Criminal Justice
Services' website at [ hitpvwnwnwdejsvirginia-govieplel
http://www.dcjs.virginia.gov/law-enforcement ]. Annual
range qualification shall include a review of issues/policy
relating to weapons safety, nomenclature, maintenance and
use of force. With prior approval of the director, a reasonable
modification of the firearms course may be approved to
accommodate qualification on indoor ranges. No minimum
number of hours is required.

A- 1. Law-enforcement officers, jailors or custodial
officers, courtroom security officers, and process service
officers shall qualify annually with a minimum passing
score of 70% on one of the fellewing applicable firearms
courses required by subsection A of this section.

B- 2. Officers of the Department of Corrections, Division
of Operations shall qualify annually with a minimum
passing score of 70% on one of the applicable firearms
courses required by subsection A of this section.

Handgun-
: . N ” |
Action-Combat-Course:

C—Law-enforcement B. Possession of or immediate
availability of special weapons by law-enforcement officers,
jailors or custodial officers, courtroom security officers, civil
process officers and officers of the Department of
Corrections, Division of Operations.

Specialweapons:
a 1. All agencies whose personnel possess, or have
available for immediate use, shotguns or other similar

special weapons, shall design an appropriate qualification
weapons program and require all applicable personnel to
complete annually.

b. 2. The course, number of rounds to be fired and
qualification score shall be determined by the agency or
approved training school. Documentation of such
qualification programs shall be available for inspection by
the director or staff.

6VAC20-30-110. Effective-date: (Repealed.)
unti-amended-orrepealed:
6VAC20-30-120. Adopted- (Repealed.)

6VAC20-30-130. Amended- (Repealed.)
Jantary-1;-1988
May-3,-1989
Apri-1,-1992
VAR. Doc. No. R15-4108; Filed August 23, 2016, 3:58 p.m.
2 2

TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

Forms

REGISTRAR'S NOTICE: Forms used in administering the
following regulation have been filed by the Virginia Waste
Management Board. The forms are not being published;
however, online users of this issue of the Virginia Register of
Regulations may click on the name of a form to access it. The
forms are also available from the agency contact or may be
viewed at the Office of the Registrar of Regulations, General
Assembly Building, 2nd Floor, Richmond, Virginia 23219.

Title of Regulation: 9VAC20-90. Solid Waste Management
Permit Action Fees and Annual Fees.

Contact Information: Melissa Porterfield, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4238, or email
melissa.porterfield@deq.virginia.gov.

FORMS (9VAC20-90)

Solid Waste Information and Assessment Program -
Reporting Table, Form DEQ 50-25 with Statement of
Economic Benefits Form and Instructions (rev. 11/2014)

Solid | . :

PFOOL {rev-7/2015)

Solid Waste Annual Permit Fee Quarter Payment Form
PFO0O01 (rev. 8/2016)

VA.R. Doc. No. R17-4834; Filed August 30, 2016, 8:41 a.m.
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http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=6cda9004221~2&typ=40&actno=004221&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=82efc004834~2&typ=40&actno=004834&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=82efc004834~2&typ=40&actno=004834&mime=application/pdf
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STATE WATER CONTROL BOARD

Forms

REGISTRAR'S NOTICE: Forms used in administering the
following regulation have been filed by the State Water
Control Board. The forms are not being published; however,
online users of this issue of the Virginia Register of
Regulations may click on the name of a form to access it. The
forms are also available from the agency contact or may be
viewed at the Office of the Registrar of Regulations, General
Assembly Building, 2nd Floor, Richmond, Virginia 23219.

TITLE 11. GAMING

VIRGINIA RACING COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The Virginia Racing Commission
is claiming an exemption from the Administrative Process
Act pursuant to § 2.2-4002 A 17 of the Code of Virginia
when promulgating technical regulations regarding actual live
horse racing at race meetings licensed by the commission.

Title of Reqgulation: 9VAC25-610. Groundwater
Withdrawal Regulations.
Contact Information: Cindy M. Berndt, Director, Regulatory
Affairs, Department of Environmental Quality, 629 East
Main Street, P.O. Box 1105, Richmond, VA 23218, telephone
(804) 698-4378, FAX (804) 698-4019, or email
cindy.berndt@deq.virginia.gov.
FORMS (9VAC25-610)

Department of Environmental Quality Water Division
Permit Application Fee Form (rev. 10/2014)

Application Instructions for Completing a Groundwater
Withdrawal Permit Application (rev. 11/2013)

Application for a Groundwater Withdrawal Permit (rev.
9/2012)

Groundwater Withdrawal Permit - Change of Ownership
Agreement Form (rev. 11/2013)

Uncontested Termination Agreement (rev. 11/2013)
#2015)

Uniform Water Well Completion Report, Form GW-2 (rev.
8/2016)

Uniform Water Well Completion Report Well Abandonment
Form, GW-5 (rev. 8/2016)

Public Notice Authorization Form - Authorization for Public
Notice Billing to Groundwater Withdrawal Permit Applicant
(rev. 11/2013)

Preapplication Meeting - Application for a Groundwater
Withdrawal Permit (rev. 9/2012)

Local and Areawide Planning Requirements (rev. 9/2012)
Quarterly Groundwater Withdrawal Report (rev. 11/2013)
Mitigation Plan (rev. 11/2013)

Existing Users Groundwater Withdrawal Permit Application
and Instructions (eff. 2/2014)
VA.R. Doc. No. R17-4860; Filed August 30, 2016, 8:21 a.m.

* *

Title of Regulation: 11VAC10-50. Racing Officials
(amending 11VAC10-50-50).

Statutory Authority: § 59.1-369 of the Code of Virginia.
Effective Date: October 19, 2016.

Agency Contact: David S. Lermond, Jr., Regulatory
Coordinator, Virginia Racing Commission, 5707 Huntsman
Road, Suite 201-B, Richmond, VA 23250, telephone (804)
966-7404, or email david.lermond@vrc.virginia.gov.

Summary:
The amendment gives the stewards the authority to allow
for horses not to be saddled in the paddock when deemed
necessary, mainly due to safety concerns. This rule change
was recommended by the Virginia Racing Commission's
Racing Safety and Medication Committee.

11VAC10-50-50. Paddock judge.

The licensee shall appoint a qualified person to act as the
paddock judge for the race meeting. The paddock judge shall
have general supervision of the paddock and among the duties
of the paddock judge are:

1. Assuring that horses are in the paddock at the time
appointed by the stewards and reporting to the stewards
those horses which are late to the paddock;

2. Assembling the horses and jockeys in the paddock no
later than 15 minutes before the scheduled post time for
each race;

3. Keeping a record of all equipment carried by all horses
in all races and permitting no change in equipment unless
authorized by the stewards;

4. Inspecting the leg bandages worn by horses and ordering
the bandages removed or replaced as deemed appropriate;

5. Supervising the schooling of horses in the paddock with
the prior permission of the stewards;

6. Supervising the farrier assigned to the paddock to ensure
that the plating of each horse in each race is examined,
determining whether the horse is properly shod, and
making changes deemed necessary;

7. Excluding from the paddock all those persons who have
no immediate business with the horses entered in a race
and reporting rule violations in the paddock area to the
stewards;
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mailto:cindy.berndt@deq.virginia.gov
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=3f9d8004208~10&typ=40&actno=004208&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=3f9d8004208~10&typ=40&actno=004208&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=add58001781~5&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=add58001781~5&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=7f2e6001781~13&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=7f2e6001781~13&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=2768a001781~6&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=2768a001781~6&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=59e6c001781~7&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=f1ba3004860~1&typ=40&actno=004860&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=f1ba3004860~1&typ=40&actno=004860&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=a5c7d004860~2&typ=40&actno=004860&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=a5c7d004860~2&typ=40&actno=004860&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85e13001781~9&typ=40&actno=001781&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=85e13001781~9&typ=40&actno=001781&mime=application/pdf
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http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dbab6003949~1&typ=40&actno=003949&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=dbab6003949~1&typ=40&actno=003949&mime=application/pdf
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8. Taking all measures to ensure that the saddling of all
horses is orderly, open to public view unless permission to
saddle horses elsewhere has been granted by the stewards,
free from interference, and further assuring that the horses
are mounted at the same time, and leave the paddock for
the post parade in the proper sequence;

9. Permitting a horse to be excused from parading and
instead permitting that the horse be led to the post, with the
approval of the stewards;

10. Assuring that the horse displays the proper saddle cloth
number and the jockey wears the proper number before
leaving the paddock for the post parade;

11. Keeping a record of those horses accompanied to the
post by pony riders; and

12. Checking out horses and drivers as they leave the
paddock for warmups prior to racing and checking in their
return to the paddock after the warmups for Standardbred
race meetings.

VA.R. Doc. No. R17-4844; Filed August 23, 2016, 11:47 a.m.

Final Regulation

REGISTRAR'S NOTICE: The Virginia Racing Commission
is claiming an exemption from the Administrative Process
Act pursuant to § 2.2-4002 A 17 of the Code of Virginia
when promulgating technical regulations regarding actual live
horse racing at race meetings licensed by the commission.

Title of Requlation: 11VAC10-140. Flat Racing (amending
11VAC10-140-50).

Statutory Authority: § 59.1-369 of the Code of Virginia.
Effective Date: October 19, 2016.

Agency Contact: David S. Lermond, Jr., Regulatory
Coordinator, Virginia Racing Commission, 5707 Huntsman
Road, Suite 201-B, Richmond, VA 23250, telephone (804)
966-7404, or email david.lermond@vrc.virginia.gov.

Summary:
The amendment gives the stewards the authority to allow
for horses (plural) not to be saddled in the paddock when
deemed necessary, mainly due to safety concerns. This rule
change was recommended by the Virginia Racing
Commission's Racing Safety and Medication Committee.

11VAC10-140-50. Saddling horses.

The trainer shall be responsible for the saddling of the horse,
and in his absence, he must assign an assistant or substitute
trainer to saddle each horse entered by him. All horses must
be saddled in the paddock unless permission to saddle a-herse
horses elsewhere has been granted by the stewards.

VAR. Doc. No. R17-4845; Filed August 23, 2016, 11:56 a.m.

* *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Final Regulation

Titles of Requlations: 12VAC5-71. Regulations Governing
Virginia Newborn Screening Services (amending
12VAC5-71-10, 12VAC5-71-30, 12VAC5-71-150; adding
12VAC5-71-210 through 12VAC5-71-260).

12VAC5-191. State Plan for the Children with Special
Health Care Needs Program (amending 12VAC5-191-
260).

Statutory Authority: 8§ 32.1-12 and 32.1-67 of the Code of
Virginia.

Effective Date: October 20, 2016.

Agency Contact: Dev Nair, Director, Division of Policy and
Evaluation, Department of Health, 109 Governor Street,
Richmond, VA 23219, telephone (804) 864-7662, FAX (804)
864-7647, or email dev.nair@vdh.virginia.gov.

Summary:

The amendments require hospitals with a newborn nursery
to screen all infants born in Virginia for critical congenital
heart disease (CCHD) within 24 to 48 hours after birth
using pulse oximetry. The amendments (i) require that
hospitals develop protocols for screening, timely
evaluation, and timely referral of newborns with abnormal
screening results; (ii) require that a licensed practitioner
perform the screening; (iii) establish when the screening is
to occur, and if screening is not indicated, documentation
requirements for the medical record; (iv) require hospitals
to develop screening protocols for specialty and
subspecialty nurseries; (v) require that all screening
results are entered into the medical record and the
electronic birth certificate system, and that health care
providers report abnormal screening results immediately;
(vi) prohibit the discharge of a newborn with an abnormal
screen until the cause of the abnormal screen has been
evaluated and an appropriate plan for care is in place;
(vii) require that hospitals report individuals diagnosed
with CCHD to the department for referral to care
coordination services through the Care Connection for
Children; (viii) specify documents that must be provided in
response to a request by the department's VaCARES
system and the confidentiality rules for these documents;
and (ix) permit parents to refuse CCHD screening based
upon religious practices or tenets and specify that the
hospital must report the refusal to the department.

This regulatory action also includes amendments to the
State Plan for the Children with Special Health Care
Needs Program (12VAC5-191), so that those regulations
remain consistent with 12VAC5-71.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
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response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

12VAC5-71-10. Definitions.

The following words and terms when used in this regulation
chapter shall have the following meanings unless the context
clearly indicates otherwise:

"Abnormal screening results” means, in 12VAC5-71-210
through 12VAC5-71-250 only, all results that indicate the
newborn has not passed the [ CCHD ] screening [ test ].

"Attending physician" means the physician in charge of the
infant's care.

"Board" means the State Board of Health.

"Business days" means Monday through Friday from 9 a.m.
to 5 p.m., excluding federal and state holidays.

"Care Connection for Children" means a statewide network
of centers of excellence for children with special health care
needs (CSHCN) that provides leadership in the enhancement
of specialty medical services, care coordination, medical
insurance benefits evaluation and coordination, management
of the CSHCN pool of funds, information and referral to
CSHCN resources, family-to-family support, and training and
consultation with community providers on CSHCN issues.

"Care coordination" means a process that links individuals
and their families to services and resources in a coordinated
effort to maximize their potential and provide them with
optimal health care.

"Certified nurse midwife" means a person licensed to
practice as a nurse practitioner in the Commonwealth
pursuant to 8§ 54.1-2957 of the Code of Virginia and in
accordance with Part 11 (18VAC90-30-60 et seq.) of
18VAC90-30 and 18VAC90-30-121, subject to 18VAC90-
30-160.

"Chief executive officer" means a job descriptive term used
to identify the individual appointed by the governing body to
act in its behalf in the overall management of the hospital. Job
titles may include administrator, superintendent, director,
executive director, president, vice-president, and executive
vice-president.

"Child" means a person less than 18 years of age and
includes a biological or an adopted child, as well as a child
placed for adoption or foster care unless otherwise treated as
a separate unit for the purposes of determining eligibility and
charges under these regulations.

"Commissioner" means the State Health Commissioner, his
duly designated officer, or agent.

"Confirmatory testing” means a test or a panel of tests
performed following a screened-abnormal result to verify a
diagnosis.

"Core panel conditions" means those heritable disorders and
genetic diseases considered appropriate for newborn
screening. The conditions in the core panel are similar in that
they have (i) specific and sensitive screening tests, (iii) a

sufficiently well understood natural history, and (iii) available
and efficacious treatments.

"Critical congenital heart disease” or "CCHD" means a
congenital heart disease that places a newborn at significant
risk of disability or death if not diagnosed and treated soon
after birth. The disease may include, but is not limited to,
hypoplastic left heart syndrome, pulmonary atresia (with
intact septum), tetralogy of fallot, total anomalous pulmonary
venous return, transposition of the great arteries, tricuspid
atresia, and truncus arteriosus.

"CCHD screening" means the application of screening
technology to detect CCHD.

"Department” means the state Department of Health.

"Dried-blood-spot specimen™ means a clinical blood sample
collected from an infant by heel stick method and placed
directly onto specially manufactured absorbent specimen
collection (filter) paper.

"Echocardiogram" means a test that uses an ultrasound to
provide an image of the heart.

"Guardian" means a parent-appointed, court-appointed, or
clerk-appointed guardian of the person.

"Healthcare provider" means a person who is licensed to
provide health care as part of his job responsibilities and who
has the authority to order newborn dried-blood-spot screening
tests.

"Heritable disorders and genetic diseases” means
pathological conditions (i.e., interruption, cessation or
disorder of body functions, systems, or organs) that are
caused by an absent or defective gene or gene product, or by a
chromosomal aberration.

"Hospital" means any facility as defined in § 32.1-123 of the
Code of Virginia.

"Infant" means a child less than 12 months of age.

"Licensed practitioner” means a licensed health care
provider who is permitted, within the scope of his practice
pursuant to Chapter 29 (8 54.1-2900 et seqg.) or Chapter 30
(8 54.1-3000 et seq.) of Title 54.1 of the Code of Virginia, to
provide care to a newborn.

"Low protein modified foods" means foods that are (i)
specially formulated to have less than one gram of protein per
serving, (ii) intended to be used under the direction of a
physician for the dietary treatment of an inherited metabolic
disease, (iii) not natural foods that are naturally low in
protein, and (iv) prescribed as medically necessary for the
therapeutic treatment of inherited metabolic diseases.

"Metabolic formula” means nutritional substances that are
(i) prescribed by a health professional with appropriate
prescriptive authority; (ii) specifically designed and
formulated to be consumed or administered internally under
the supervision of such health professional; (iii) specifically
designed, processed, or formulated to be distinct in one or
more nutrients that are present in natural food; and (iv)
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intended for the medical and nutritional management of
patients with limited capacity to metabolize ordinary
foodstuffs or limited capacity to metabolize certain nutrients
contained in ordinary foodstuffs.

"Metabolic  supplements” means certain dietary or
nutritional substances intended to be used under the direction
of a physician for the nutritional management of inherited
metabolic diseases.

"Midwife" means a person licensed as a nurse practitioner in
the category of certified nurse midwife by the Boards of
Nursing and Medicine or licensed as a midwife by the Board
of Medicine.

"Newborn" means an infant who is 28 days old or less who
was born in Virginia.

"Newborn nursery" means a general level, intermediate
level, or specialty level newborn service as defined in
12VAC5-410-443B1,B 2, and B 3.

"Nurse” means a person holding a current license as a
registered nurse or licensed practical nurse by the Virginia
Board of Nursing or a current multistate licensure privilege to
practice in Virginia as a registered nurse or licensed practical
nurse.

"Parent” means a biological parent, adoptive parent, or
stepparent.

"Pediatric Comprehensive Sickle Cell Clinic Network"
means a statewide network of clinics that are located in major
medical centers and provide comprehensive medical and
support services for newborns and children living with sickle
cell disease and other genetically related hemoglobinopathies.

"Physician" means a person licensed to practice medicine or
osteopathic medicine in the Commonwealth pursuant to
Chapter 29 (8§ 54.1-2900 et seq.) of Title 54.1 of the Code of
Virginia and in accordance with applicable regulations.

"Pool of funds" means funds designated for payment of

direct health care services. Access to the pool is not an
entitlement and is subject to availability of funds and
guidelines that govern its eligibility and coverage of services.
Pool of funds is a mix of federal Title V funds and state
matching funds.

"Population-based” means preventive interventions and
personal health services developed and available for the entire
infant and child health population of the Commonwealth
rather than for individuals in a one-on-one situation.

"Preterm infant" means an infant whose birth occurs by the
end of the last day of the 36th week following the onset of the
last menstrual period.

"Repeat specimen™ means an additional newborn dried-
blood-spot screening specimen submitted to the testing
laboratory voluntarily or by request.

"Resident” means an individual who resides within the
geographical boundaries of the Commonwealth.

"Satisfactory specimen™ means a newborn dried-blood-spot
screening specimen that has been determined to be acceptable
for laboratory analyses by the testing laboratory.

"Screened-abnormal” means a newborn dried-blood-spot
screening test result that is outside the established normal
range or normal value for that test method.

"Screening technology"” means pulse oximetry testing in the
right hand and either foot. Screening technology shall also
include alternate medically accepted tests that measure the
percentage of blood oxygen saturation, follow medical
guideline consensus and recommendations issued by the
American Academy of Pediatrics, and are approved by the
State Board of Health.

"Specialty level nursery" means the same as defined in
12VAC5-410-443 B 3 and as further defined as Level 1ll by
the Levels of Neonatal Care, written by the American
Academy of Pediatrics Committee on Fetus and Newborn.

"Subspecialty level nursery” means the same as defined in
12VAC5-410-443 B 4.

"Testing laboratory” means the laboratory that has been
selected by the department to perform newborn dried-blood-
spot screening tests services.

"Total parenteral nutrition" or "TPN" means giving nutrients
through a vein for babies who cannot be fed by mouth.

"Treatment" means appropriate management including
genetic counseling, medical consultation, and
pharmacological and dietary management for infants
diagnosed with a disease listed in 12VAC5-71-30 D.

"Unsatisfactory specimen™ means a newborn dried-blood-
spot screening specimen that is inadequate for performing an
accurate analysis.

"Virginia Genetics Advisory Committee” means a formal
group that advises the department on issues pertaining to
access to clinical genetics services across the Commonwealth
and the provision of genetic awareness, quality services, and
education for consumers and providers.

"Virginia Newborn Screening System™ means a coordinated
and comprehensive group of services, including education,
screening, follow up, diagnosis, treatment and management,
and program evaluation, managed by the department's
Virginia Newborn Screening Program and Virginia Early
Hearing Detection and Intervention Program for safeguarding
the health of children born in Virginia.

"Virginia Sickle Cell Awareness Program” means a
statewide program for the education and screening of
individuals for the disease of sickle cell anemia or the sickle
cell trait and for such other genetically related
hemoglobinopathies.

12VAC5-71-30. Core panel of heritable disorders and
genetic diseases.

A. The Virginia Newborn Screening System, which includes
the Virginia Newborn Screening Program and, the Virginia
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Early Hearing Detection and Intervention Program, and [ the ]
Virginia critical congenital heart disease screening, shall
ensure that the core panel of heritable disorders and genetic
diseases for which newborn screening is conducted is
consistent with but not necessarily identical to the U.S.
Department of Health and Human Services Secretary's
Recommended Uniform Screening Panel.

B. The department shall review, at least biennially, national
recommendations and guidelines and may propose changes to
the core panel of heritable disorders and genetic diseases for
which  newborn dried-blood-spot screening tests are
conducted.

C. The Virginia Genetics Advisory Committee may be
consulted and provide advice to the commissioner on
proposed changes to the core panel of heritable disorders and
genetic diseases for which newborn dried-blood-spot
screening tests are conducted.

D. Infants under six months of age who are born in Virginia
shall be screened in accordance with the provisions set forth
in this chapter for the following heritable disorders and
genetic diseases, which are identified through newborn dried-
blood-spot screening tests:

1. Argininosuccinic aciduria (ASA);

2. Beta-Ketothiolase deficiency (BKT);
3. Biotinidase deficiency (BIOT);

4. Carnitine uptake defect (CUD);

5. Classical galactosemia (galactose-1-phosphate
uridyltransferase deficiency) (GALT);

6. Citrullinemia type | (CIT-I);

7. Congenital adrenal hyperplasia (CAH);

8. Cystic fibrosis (CF);

9. Glutaric acidemia type | (GA 1);

10. Hb S beta-thalassemia (Hb F,S,A);

11. Hb SC-disease (Hb F,S,C);

12. Hb SS-disease (sickle cell anemia) (Hb F, S);
13. Homocystinuria (HCY);

14. Isovaleric acidemia (IVA);

15. Long chain L-3-Hydroxy acyl-CoA dehydrogenase
deficiency (LCHAD);

16. Maple syrup urine disease (MSUD);

17. Medium-chain acyl-CoA dehydrogenase deficiency
(MCAD);

18. Methylmalonic acidemia (Methylmalonyl-CoA mutase
deficiency) (MUT);

19.  Methylmalonic  acidemia  (Adenosylcobalamin
synthesis deficiency) (CBL A, CBL B);

20. Multiple carboxylase deficiency (MCD);
21. Phenylketonuria (PKU);
22. Primary congenital hypothyroidism (CH);

23. Propionic acidemia (PROP);

24. Severe combined immunodeficiency (SCID);
25. Tyrosinemia type | (TYR I);

26. Trifunctional protein deficiency (TFP);

27. Very long-chain acyl-CoA dehydrogenase deficiency
(VLCAD);

28. 3-hydroxy 3-methyl glutaric aciduria (HMG); and

29. 3-Methylcrotonyl-CoA carboxylase deficiency (3-
MCC).

E. Infants born in Virginia shall be screened for hearing loss
in accordance with provisions set forth in 8§ 32.1-64.1 and
32.1-64.2 of the Code of Virginia and as governed by
12VAC5-80.

F. Newborns born in Virginia shall be screened for critical
congenital heart disease in accordance with provisions set
forth in 88 32.1-65.1 and 32.1-67 of the Code of Virginia and
as governed by 12VAC5-71-210 through 12VAC5-71-260.

12VAC5-71-150. Responsibilities of the Care Connection
for Children network.

A. The Care Connection for Children network shall provide
the following services:

1. Care coordination services for residents of the
Commonwealth who are diagnosed with selected heritable
disorders of, genetic diseases, or critical congenital heart
disease and are referred to the network by the Virginia
Newhborn Screening Program.

2. Other network services for eligible individuals in
accordance with the § 32.1-77 of the Code of Virginia and
applicable regulations.

B. The Care Connection for Children network shall provide
data as needed by the department's newborn screening
program.

12VAC5-71-210.  Critical
screening protocols.

A. Hospitals shall develop protocols for critical congenital
heart disease screening [(i)] in accordance with [ this
seetion; | 12VACH-71-220 through 12VAC5-71-260 [ ;] and
[ (i) modeled after] national recommendations from the
American Academy of Pediatrics [ regarding CCHD, such as
those specified in Strategies for Implementing Screening for
Critical Congenital Heart Disease (Kemper et al., Pediatrics,
November 2011, Volume 128, Issue 5 (2011
Nov;128(5):€1259-67) and Implementing Recommended
Screening for Critical Congenital Heart Disease (Martin et al.,
Pediatrics, 2013, Volume 132, Issue 1 (2013 Jul;132(1):e185-
92) and subsequent revisions and editions ].

B. Hospitals shall develop protocols for the physical
evaluation by licensed practitioners of newborns with
abnormal screening results.

congenital _heart disease
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C. Hospitals shall develop protocols for the referral of
newborns with abnormal screening results, if needed, after
evaluation.

12VAC5-71-220. Critical __congenital heart disease
screening.
A. A licensed practitioner shall perform the CCHD

a. A cause for the abnormal screening result has been
determined and a plan is in place for immediate
evaluation at another medical facility; or

b. An echocardiogram has been performed and read, and
an appropriate clinical plan has been developed.

4. Any diagnosis arising from abnormal screening results

screening.
B. Except as specified in subsection C of this section and

shall be entered into the electronic birth certificate system.
5. The attending physician or his designee shall provide

12VAC5-71-260, CCHD screening [ using pulse oximetry ]

notification of abnormal [ screening] results and any

shall be performed on every newborn in the birth hospital

diagnoses to the newborn's parent or guardian and to the

between 24 and 48 hours of life, or if the newborn is

primary care provider in charge of the newborn's care after

discharged from the hospital before reaching 24 hours of life,

the newborn leaves the hospital.

the CCHD screening shall be performed as late as practical
before discharge.

C. If CCHD screening [using pulse oximetry ] is not
[ indicated performed ], the reason shall be documented in the
newborn's medical record. The reasons include but are not
limited to:

1. The newborn's current clinical evaluation has included

12VAC5-71-240. Referral for care coordination.

A. For any person diagnosed under 12VAC5-71-210
through 12VAC5-71-250, the chief administrative officer of
every hospital, as defined in § 32.1-123 of the Code of
Virginia, shall make or cause to be made a report to the
commissioner in accordance with 8 32.1-69.1 of the Code of
Virginia.

an echocardiogram that ruled out CCHD;

2. The newborn has confirmed CCHD; [ of ]

3. The newborn is under the care of a specialty level or
subspecialty level nursery [, in which case the screening
shall be performed in accordance with the protocols
developed in subsection D of this section; or

4. The parent or guardian refuses CCHD screening on the
basis of religious practices or tenets pursuant to 12VAC5-

B. Upon receiving the notification described in subsection A

of this section, the Newborn Screening Program at the
Virginia Department of Health shall refer the newborn's
parent or quardian to the Care Connection for Children
network for care coordination services.

12VAC5-71-250. Congenital heart disease screening
records.

A. The screening of newborns pursuant to this chapter is a

71-2601].
D. Hospitals shall develop protocols for screening newborns
in specialty level nurseries and subspecialty level nurseries.

12VAC5-71-230.  Critical congenital heart disease
screening results.

A. Recording results.

1. All CCHD screening results shall be recorded in the
newborn's medical record.

2. All CCHD screening results shall be entered into the
electronic birth certificate system with the following
information:

a. CCHD screening completed, CCHD pass or fail, and
pulse oximetry values [ , if applicable ]; or
b. Not screened pursuant to 12VAC5-71-220C [ 4].
B. Abnormal screening results.
1. Abnormal screening results shall be reported by the
authorized health care provider who conducted the
screening to the attending physician or his designee
[ immediately ].
2. A newborn shall be evaluated by an attending physician
or_his designee according to the timeframes within the
hospital protocol developed in accordance with 12VACS5-
71-210.

3. A newborn shall not be discharged from care until:

population-based public health surveillance program as
defined by the Health Insurance Portability and
Accountability Act of 1996 (Public Law 104-191; 110 Stat.
2033).

B. Upon request, a hospital shall make available to the
Virginia Congenital Anomalies Reporting and Education
System (VaCARES):

1. Medical records;
2. Records of laboratory tests; and
3. Any other information that VaCARES considers
necessary to:
a. Determine final
screening results; or

b. Evaluate CCHD screening activities in the
Commonwealth, including performance of follow-up
evaluations and diagnostic tests, initiation of treatment
when necessary, and surveillance of the accuracy and
efficacy of the [ CCHD ] screening.

C. Information that the Virginia Department of Health
receives under this section is confidential and may only be

1. For research and collective statistical purposes pursuant
to § 32.1-67.1 of the Code of Virginia;

2. For state or federally mandated statistical reports;

outcomes of abnormal CCHD
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3. To ensure that the information received by the Virginia
Department of Health is accurate and reliable; or

4. For reporting to the Virginia Congenital Anomalies
Reporting and Education System pursuant to § 32.1-69.1
of the Code of Virginia and 12VAC5-191-280. The
Newborn Screening Program shall refer the newborn's
parent or guardian to the Care Connection for Children
network for care coordination services.

D. The hospital administrator shall ensure that CCHD
screening is included in the perinatal quality assurance
program and provide the results of the guality improvement
program to the Virginia Department of Health upon request.

12VVAC5-71-260. Parent or guardian refusal for screening.

A. In the instance of parent or guardian refusal of the CCHD
screening based on religious practices or tenets, the parent or
guardian refusal shall be documented on a refusal form
provided by the Virginia Department of Health and made a
part of the newborn's medical record.

B. The administrator of the hospital shall ensure that the
Newborn Screening Program at the Virginia Department of
Health is notified in writing of the parent or guardian refusal
within five days of the newborn's birth.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (12VAC5-71)

[ Notificati .

.J.QE'II'Ea“g © i | arental : et of [;_ued Blood S:'aet ang

Notification of Parental Refusal of Dried-Blood Spot and
Critical Congenital Heart Disease Screening (rev. 4/2015) ]
DOCUMENTS INCORPORATED BY REFERENCE
(12VAC5-71)

Levels of Neonatal Care, Policy Statement from Committee
on Fetus and Newborn, American Academy of Pediatrics,
August 27, 2012
12VAC5-191-260. Scope and content of the Virginia
Newborn Screening System.

A. The Virginia Newborn Screening System consists of tweo
three components: (i) Virginia Newborn Screening Services
and, (ii) Virginia Early Hearing Detection and Intervention
Program, and (iii) Virginia critical congenital heart disease
screening.

B. Virginia Newborn Screening Services.

1. Mission. The Virginia Newborn Screening Services
prevents mental—retardation  intellectual disability,
permanent disability, or death through early identification

and treatment of infants who are affected by selected
inherited disorders.

2. Scope of services. The Virginia Newborn Screening
Services provides a coordinated and comprehensive system
of services to assure that all infants receive a screening test
after birth for selected inherited metabolic, endocrine, and
hematological disorders as defined in Regulations
Governing the Virginia Newborn Screening and-Treatment
Program Services, 12VVAC5-70 12VAC5-71.

These population-based, direct, and enabling services are
provided through:

a. Biochemical dried bloodspot screening tests.
b. Follow up of abnormal results.

c. Diagnosis.

d. Education to health professionals and families.

e. Expert consultation on abnormal results, diagnostic
testing, and medical and dietary management for health
professionals.

Medical and dietary management is provided for the
diagnosed cases and includes assistance in accessing
specialty medical services and referral to Care Connection
for Children.

The screening and management for specified diseases are
governed by Regulations Governing the Virginia Newborn

Screening and—TFreatment-Program Services, 12VAC5-70
12VAC5-71.

3. Criteria to receive Virginia Newborn Screening
Services. All infants born in the Commonwealth are
eligible for the screening test for selected inherited
disorders.

4. Goal. The Title V national performance measures, as
required by the federal Government Performance and
Results Act {GRPRA-Pub—L- [ {Publictaw (P.L. ] 103-62),
are used to establish the program goals. The following goal
shall change as needed to be consistent with the Title V
national performance measures:

All infants will receive appropriate newborn bloodspot
screening, follow up testing, and referral to services.

C. Virginia Early Hearing Detection and Intervention
Program.

1. Mission. The Virginia Early Hearing Detection and
Intervention Program promotes early detection of and
intervention for infants with congenital hearing loss to
maximize linguistic and communicative competence and
literacy development.

2. Scope of services. The Virginia Early Hearing Detection
and Intervention Program provides services to assure that
all infants receive a hearing screening after birth, that
infants needing further testing are referred to appropriate
facilities, that families have the information that they need
to make decisions for their children, and that infants and
young children diagnosed with a hearing loss receive
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appropriate and timely intervention services. These
population-based and enabling services are provided
through:

a. Technical assistance and education to new parents.

b. Collaboration with physicians and primary care
providers.

c. Technical assistance and education to birthing facilities
and those persons performing home births.

d. Collaboration with audiologists.
e. Education to health professionals and general public.

Once diagnosed, the infants are referred to early
intervention services. The screening and management for
hearing loss are governed by the regulation, Regulations
for Administration of the Virginia Hearing Impairment
Identification and Monitoring System, 12VAC5-80.

3. Criteria to receive services from the Virginia Early
Hearing Detection and Intervention Program.

a. All infants born in the Commonwealth are eligible for
the hearing screening.

b. All infants who are residents of the Commonwealth
and their families are eligible for the Virginia Early
Hearing Detection and Intervention Program.

4. Goals. The Title V national performance measures, as
required by the federal Government Performance and
Results Act {GPRA-Pub-—L- [ (Publictaw (P.L.] 103-62),
are used to establish the program goals. The following
goals shall change as needed to be consistent with the Title
V national performance measures:

All infants will receive screening for hearing loss no later
than one month of age, achieve identification of congenital
hearing loss by three months of age, and enroll in
appropriate intervention by six months of age.

D. Virginia critical congenital heart disease screening.

1. Mission. Virginia critical congenital heart disease
screening promotes early detection of and intervention for
newborns with critical congenital heart disease to
maximize positive health outcomes and help prevent
disability and death early in life.

2. Scope of services. Newborns receive a critical
congenital heart disease screening 24 to 48 hours after
birth in a hospital with a newborn nursery, as provided in
88 [32.1-65.1 and ] 32.1-67 [ and-32-2-69-1 ] of the Code
of Virginia and the requlations governing critical
congenital heart disease screening (12VAC5-71-210
through 12VAC5-71-260). These population-based, direct,
and enabling services are provided through:

a. Critical congenital heart disease screening tests using

pulse oximetry or other screening technology as defined
in 12VAC5-71-10;

b. Hospital reporting of test results pursuant to § 32.1-
69.1 of the Code of Virginia and [ 22VAC5-191-280
12VAC5-71-240 ]; and

c. Follow-up, referral processes, and services, as
appropriate, through Care Connection for Children.

3. The screening and management for newborn critical
congenital heart disease are governed by [ theregulations
- itical ral I - ;
A2MVACE-71-210-through-12VVAC5-71-260) 12VAC5-71-
210 through 12VAC5-71-260 of the Regulations
Governing Virginia Newborn Screening Services ].

4, Criteria to receive critical congenital heart disease
screening. Except as specified in 12VAC5-71-220 C and
12VAC5-71-260, all newborns born in the Commonwealth
in a hospital with a newborn nursery shall receive the
screening test for critical congenital heart disease 24 to 48
hours after birth using pulse oximetry or other screening
technology.

5. Goal. Except as specified in 12VAC5-71-220 C and
12VAC5-71-260, all newborns born in the Commonwealth
in _a hospital with a newborn nursery shall receive
appropriate critical congenital heart disease screening 24 to
48 hours after birth.

VA.R. Doc. No. R15-4176; Filed August 19, 2016, 3:16 p.m.

Final Regulation

Title of Regulation: 12VAC5-90. Regulations for Disease
Reporting and Control (amending 12VAC5-90-10,
12VAC5-90-80, 12VAC5-90-90, 12VAC5-90-100,
12VAC5-90-110, 12VAC5-90-280; repealing 12VAC5-90-
50, 12VAC5-90-290 through 12VAC5-90-360).

Statutory Authority: 8 32.1-35 of the Code of Virginia.
Effective Date: October 20, 2016.

Agency Contact: Diane Woolard, Ph.D., Director, Division of
Surveillance and Investigation, Department of Health,
109 Governor Street, Richmond, VA 23219, telephone (804)
864-8124, or email diane.woolard@vdh.virginia.gov.

Summary:

The amendments (i) update the reportable disease list to
reflect current national recommendations and language;
(ii) update the list of conditions reportable by laboratory
directors to reflect current laboratory technology and
public health standards; (iii) increase the information
reported by laboratory directors for hepatitis B and human
immunodeficiency virus testing and the specimens to be
submitted to the Division of Consolidated Laboratory
Services or other laboratory designated by the agency for
advanced laboratory testing; (iv) clarify agency role in
interstate and national notifications; (v) clarify level of
information that may be shared with the agency by schools
and other facilities; and (vi) update reporting of dangerous
microbes and pathogens sections to reflect federal code
section numbering changes and other requirements.
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Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Part |
Definitions

12VAC5-90-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

[ L1} H L1} H = H

’_‘GHEE sare—hospital FheaRs—a ospital a5 de eel_ H
5324 123F ok e Goge 9.' viginia tna_t“ p|eu|des_ A edical
recovering-from-strgery

only- |

"Affected area” means any part or the whole of the
Commonwealth, which has been identified as where persons
reside, or may be located, who are known to have been
exposed to or infected with, or who are reasonably suspected
to have been exposed to or infected with, a communicable
disease of public health threat. "Affected area” shall include,
but not be limited to, cities, counties, towns, and subsections
of such areas, public and private property, buildings, and
other structures.

"Arboviral infection” means a viral illness that is transmitted
by a mosquito, tick, or other arthropod. This includes, but is
not limited to, chikungunya [ (CHIK)], dengue, eastern
equine encephalitis (EEE), LaCrosse encephalitis (LAC) [,
also known as California encephalitis ], St. Louis encephalitis
(SLE), [and] West Nile virus (WNV) [, and Zika virus
(Zika) ] infection.

"Board" means the State Board of Health.

"Cancer" means all carcinomas, sarcomas, melanomas,
leukemias, and lymphomas excluding localized basal and
squamous cell carcinomas of the skin, except for lesions of
the mucous membranes.

"CDC" means the Centers for Disease Control and
Prevention of the U.S. Department of Health and Human
Services.

femoral-veins: |

"Child care center" means a child day center, child day
program, family day home, family day system, or registered
family day home as defined by § 63.2-100 of the Code of
Virginia, or a similar place providing day care of children by
such other name as may be applied.

"Clinic" means any facility, freestanding or associated with
a hospital, that provides preventive, diagnostic, therapeutic,
rehabilitative, or palliative care or services to outpatients.

"Commissioner" means the State Health Commissioner or
his duly designated officer or agent, unless stated in a

provision of [ these-regulations this chapter ] that it applies to
the State Health Commissioner in his sole discretion.

"Communicable disease” means an illness due to an
infectious agent or its toxic products which is transmitted,
directly or indirectly, to a susceptible host from an infected
person, animal, or arthropod or through the agency of an
intermediate host or a vector or through the inanimate
environment.

"Communicable disease of public health significance"
means an illness caused by a specific or suspected infectious
agent that may be transmitted directly or indirectly from one
individual to another. This includes but is not limited to
infections caused by human immunodeficiency viruses,
bloodborne pathogens, and tubercle bacillus. The State Health
Commissioner may determine that diseases caused by other
pathogens constitute communicable diseases of public health
significance.

"Communicable disease of public health threat" means an
iliness of public health significance, as determined by the
State Health Commissioner in accordance with [ these
regulations this chapter ], caused by a specific or suspected
infectious agent that may be reasonably expected or is known
to be readily transmitted directly or indirectly from one
individual to another and has been found to create a risk of
death or significant injury or impairment; this definition shall
not, however, be construed to include human
immunodeficiency viruses or the tubercle bacilli, unless used
as a bioterrorism weapon.

"Companion animal” means [, consistent with the
provisions of 8 3.2-6500 of the Code of Virginia, ] any
domestic or feral dog, domestic or feral cat, nonhuman
primate, guinea pig, hamster, rabbit not raised for human food
or fiber, exotic or native animal, reptile, exotic or native bird,
or any feral animal or any animal under the care, custody, or
ownership of a person or any animal that is bought, sold,
traded, or bartered by any person. Agricultural animals, game
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species, or any animals regulated under federal law as
research animals shall not be considered companion animals

for the purpose of this [ regulation chapter ].

"Condition" means any adverse health event, such as a
disease, an infection, a syndrome, or as indicated by a
procedure (including but not limited to the results of a
physical exam, laboratory test, or imaging interpretation)
suggesting that an exposure of public health importance has
occurred.

"Contact" means a person or animal known to have been in
such association with an infected person or animal as to have
had an opportunity of acquiring the infection.

"Contact services" means a broad array of services that are
offered to persons with infectious diseases and their contacts.
Contact services include contact tracing, providing
information about current infections, developing risk
reduction plans to reduce the chances of future infections, and
connecting to appropriate medical care and other services.

"Contact tracing" means the process by which an infected
person or health department employee notifies others that
they may have been exposed to the infected person in a
manner known to transmit the infectious agent in question.

[ "Coronavirus infection, severe™ means suspected or
confirmed infection with severe acute respiratory syndrome
(SARS)-associated coronavirus (SARS-CoV), Middle East
respiratory  syndrome  (MERS)-associated  coronavirus
(MERS-CoV), or another coronavirus causing a severe acute
illness. ]

"Decontamination” means the use of physical or chemical
means to remove, inactivate, or destroy hazardous substances
or organisms from a person, surface, or item to the point that
such substances or organisms are no longer capable of
causing adverse health effects and the surface or item is
rendered safe for handling, use, or disposal.

"Department” means the State Department of Health [ , also
referred to as the Virginia Department of Health (VDH) ].

"Designee” or "designated officer or agent" means any
person, or group of persons, designated by the State Health
Commissioner, to act on behalf of the commissioner or the
board.

"Ehrlichiosis/Anaplasmosis"
means human infections caused by Ehrlichia chaffeensis
(formerly included in the category "human monocytic
ehrlichiosis" or "HME"), Ehrlichia ewingii or Anaplasma
phagocytophilum (formerly included in the category "human
granulocytic ehrlichiosis" or "HGE").

"Epidemic" means the occurrence in a community or region
of cases of an illness clearly in excess of normal expectancy.

"Essential needs" means basic human needs for sustenance
including but not limited to food, water, [ clothing, ] and
health care; (e.g., medications, therapies, testing, and durable
medical equipment).

"Exceptional circumstances” means the presence, as
determined by the commissioner in his sole discretion, of one
or more factors that may affect the ability of the department
to effectively control a communicable disease of public health
threat. Factors to be considered include but are not limited to:
(i) characteristics or suspected characteristics of the disease-
causing organism or suspected disease-causing organism such
as virulence, routes of transmission, minimum infectious
dose, rapidity of disease spread, the potential for extensive
disease spread, and the existence and availability of
demonstrated effective treatment; (ii) known or suspected risk
factors for infection; (iii) the potential magnitude of the effect
of the disease on the health and welfare of the public; and (iv)
the extent of voluntary compliance with public health
recommendations. The determination of exceptional
circumstances by the commissioner may take into account the
experience or results of investigation in Virginia, another
state, or another country.

"Foodborne outbreak™ means two or more cases of a similar
iliness acquired through the consumption of food
contaminated with chemicals or an infectious agent or its
toxic products. Such illnesses include but are not limited to
heavy metal intoxication, staphylococcal food poisoning,
botulism, salmonellosis, shigellosis, Clostridium perfringens
food poisoning, hepatitis A, and Shiga toxin-producing
Escherichia coli ©457:H7 infection.

"Healthcare-associated  infection” (also  known as
nosocomial infection) means a localized or systemic
condition resulting from an adverse reaction to the presence
of an infectious agent or agents or its toxin or toxins that (i)
occurs in a patient in a healtheare health care setting (e.g., a
hospital or outpatient clinic), (ii) was not found to be present
or incubating at the time of admission unless the infection
was related to a previous admission to the same setting, and
(iii) if the setting is a hospital, meets the criteria for a specific
infection site as defined by CDC.

"Hepatitis C, acute” means the following clinical
characteristics are met: (i) discrete onset of symptoms
indicative of viral hepatitis and (ii) jaundice or elevated serum
aminotransferase levels and the following laboratory criteria
are met: (a) serum alanine aminotransferase levels (ALT)
greater than [ 4680 200 ] 1U/L; (b) IgM anti-HAV negative (if
done); (c) IgM anti-HBc negative (if done); and (d) hepatitis
C virus antibody (anti-HCV) [ sereening-test ] positive [ with

ianal 6 rati ot : -

antibedy—positiveby—immunoblot(RIBA} ], [ HCV antigen
positive, ] or HCV RNA positive by nucleic acid test.
"Hepatitis C, chronic" means that the laboratory criteria
specified in clauses (b), (c) and (d) listed above for an acute
case are met but clinical signs or symptoms of acute viral
hepatitis are not present and serum alanine aminotransferase
(ALT) levels do not exceed [ 400 200 ] IU/L. This category
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will include cases that may be acutely infected but not
symptomatic.

"Immunization” means a procedure that increases the
protective response of an individual's immune system to
specified pathogens.

"Independent pathology laboratory” means a nonhospital or
a hospital laboratory performing surgical pathology,
including fine needle aspiration biopsy and bone marrow
specimen examination services, which reports the results of
such tests directly to physician offices, without reporting to a
hospital or accessioning the information into a hospital tumor
registry.

"Individual" means a person or companion animal. When
the context requires it, "person or persons"” shall be deemed to
include any individual.

"Infection” means the entry and multiplication or persistence
of a disease-causing organism (prion, virus, bacteria, fungus,
parasite, or ectoparasite) in the body of an individual. An
infection may be inapparent (i.e., without recognizable signs
or symptoms but identifiable by laboratory means) or
manifest (clinically apparent).

"Influenza A, novel virus" means infection of a human with
an influenza A virus subtype that is different from currently
circulating human influenza H1 and H3 viruses. Novel
subtypes include H2, H5, H7, and H9 subtypes or influenza
H1 and H3 subtypes originating from a nonhuman species.

"Invasive” means the organism is affecting a normally
sterile site, including but not limited to blood or cerebrospinal
fluid.

"Investigation” means an inquiry into the incidence,
prevalence, extent, source, mode of transmission, causation
of, and other information pertinent to a disease occurrence.

"lsolation” means the physical separation, including
confinement or restriction of movement, of an individual or
individuals who are infected with, or are reasonably suspected
to be infected with, a communicable disease in order to
prevent or limit the transmission of the communicable disease
to uninfected and unexposed individuals.

"Isolation, complete” means the full-time confinement or
restriction of movement of an individual or individuals
infected with, or reasonably suspected to be infected with, a
communicable disease in order to prevent or limit the
transmission of the communicable disease to uninfected and
unexposed individuals.

"lsolation, modified" means a selective, partial limitation of
freedom of movement or actions of an individual or
individuals infected with, or reasonably suspected to be
infected with, a communicable disease. Modified isolation is
designed to meet particular situations and includes but is not
limited to the exclusion of children from school, the
prohibition or restriction from engaging in a particular
occupation or using public or mass transportation, or

requirements for the use of devices or procedures intended to
limit disease transmission.

"lIsolation, protective" means the physical separation of a
susceptible individual or individuals not infected with, or not
reasonably suspected to be infected with, a communicable
disease from an environment where transmission is occurring,
or is reasonably suspected to be occurring, in order to prevent
the individual or individuals from acquiring the
communicable disease.

"Laboratory" as used herein means a clinical laboratory that
examines materials derived from the human body for the
purpose of providing information on the diagnosis,
prevention, or treatment of disease.

"Laboratory director" means any person in charge of
supervising a laboratory conducting business in the
Commonwealth of Virginia.

"Law-enforcement agency” means any sheriff's office,
police department, adult or youth correctional officer, or other
agency or department that employs persons who have law-
enforcement authority that is under the direction and control
of the Commonwealth or any local governing body. "Law-
enforcement agency" shall include, by order of the Governor,
the Virginia National Guard.

established-by the CDC_In 2012 the reference valuewas 5

ue/dlin children-and 10-no/dl for persons "Lead, reportable
levels" means any detectable blood lead level in children 15
years of age and younger and levels greater than or equal to 5
pg/dL in a person ] older than 15 years of age.

"Least restrictive” means the minimal limitation of the
freedom of movement and communication of an individual
while under an order of isolation or an order of quarantine
that also effectively protects unexposed and susceptible
individuals from disease transmission.

"Medical care facility" means any hospital or nursing home
licensed in the Commonwealth, or any hospital operated by or
contracted to operate by an entity of the United States
government or the Commonwealth of Virginia.

"Midwife" means any person who is licensed as a nurse
midwife by the Virginia Boards of Nursing and Medicine or
who is licensed by the Board of Medicine as a certified
professional midwife.

"National Healthcare Safety Network-(NHSN)* or "NHSN"
means a surveillance system created by the CDC for
accumulating, exchanging, and integrating relevant
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information on infectious adverse events associated with
healtheare health care delivery.

"Nucleic acid detection" means laboratory testing of a
clinical specimen to determine the presence of
deoxyribonucleic acid (DNA) or ribonucleic acid (RNA)
specific for an infectious agent using any method, including
hybridization, sequencing, or amplification such as
polymerase chain reaction.

"Nurse" means any person licensed as a professional nurse
or as a licensed practical nurse by the Virginia Board of
Nursing.

"Occupational outbreak” means a cluster of illness or
disease that is indicative of a work-related exposure. Such
conditions include but are not limited to silicosis, asbestosis,
byssinosis, pneumoconiosis, and tuberculosis.

"Outbreak™ means the occurrence of more cases of a disease
than expected.

"Period of communicability" means the time or times during
which the etiologic agent may be transferred directly or
indirectly from an infected person to another person, or from
an infected animal to a person.

"Physician" means any person licensed to practice medicine
or osteopathy by the Virginia Board of Medicine.

"Quarantine” means the physical separation, including
confinement or restriction of movement, of an individual or
individuals who are present within an affected area or who
are known to have been exposed, or may reasonably be
suspected to have been exposed, to a communicable disease
and who do not yet show signs or symptoms of infection with
the communicable disease in order to prevent or limit the
transmission of the communicable disease of public health
threat to unexposed and uninfected individuals.

"Quarantine, complete" means the full-time confinement or
restriction of movement of an individual or individuals who
do not have signs or symptoms of infection but may have
been exposed, or may reasonably be suspected to have been
exposed, to a communicable disease of public health threat in
order to prevent the transmission of the communicable
disease of public health threat to uninfected individuals.

"Quarantine, modified" means a selective, partial limitation
of freedom of movement or actions of an individual or
individuals who do not have signs or symptoms of the
infection but have been exposed to, or are reasonably
suspected to have been exposed to, a communicable disease
of public health threat. Modified quarantine may be designed
to meet particular situations and includes but is not limited to
limiting movement to the home, work, andfer or one or more
other locations, the prohibition or restriction from using
public or mass transportation, or requirements for the use of
devices or procedures intended to limit disease transmission.

"Reportable disease” means an illness due to a specific toxic
substance, occupational exposure, or infectious agent, which
affects a susceptible individual, either directly, as from an

infected animal or person, or indirectly through an
intermediate host, vector, or the environment, as determined
by the board.

[ " .
S’.‘ RSmea S Severe acute respiratory sy 4o € (SARS)
asse.elated coroi alunus (S’:[‘ :ESFQEGI ) ells_easell—lullelelle E. ast
severe-acute-illness. |

"School" means (i) any public school from kindergarten
through grade 12 operated under the authority of any locality
within the Commonwealth, (ii) any private or [ parochial
religious ] school that offers instruction at any level or grade
from kindergarten through grade 12; [ and ] (iii) any private
or [ parechial religious ] nursery school or preschool, or any
private or [ parechial religious ] child care center [ required to
be ] licensed by the Commonwealth [ -are-{hv)-any-preschool
handicap-classes-or-Head-Start-classes |.

"Serology" means the testing of blood, serum, or other body
fluids for the presence of antibodies or other markers of an
infection or disease process.

"Surveillance” means the ongoing systematic collection,
analysis, and interpretation of outcome-specific data for use
in the planning, implementation, and evaluation of public
health practice. A surveillance system includes the functional
capacity for data analysis as well as the timely dissemination
of these data to persons who can undertake -effective
prevention and control activities.

"Susceptible individual” means a person or animal who is
vulnerable to or potentially able to contract a disease or
condition. Factors that affect an individual's susceptibility
include but are not limited to physical characteristics,
genetics, previous or chronic exposures, chronic conditions or
infections, immunization history, or use of medications.

"Toxic substance” means any substance, including any raw
materials, intermediate products, catalysts, final products, or
by-products of any manufacturing operation conducted in a
commercial establishment, that has the capacity, through its
physical, chemical or biological properties, to pose a
substantial risk of death or impairment either immediately or
over time, to the normal functions of humans, aquatic
organisms, or any other animal but not including any
pharmaceutical  preparation  which  deliberately  or
inadvertently is consumed in such a way as to result in a drug
overdose.

"Tubercle bacilli" means disease-causing organisms
belonging to the Mycobacterium tuberculosis complex and
includes Mycobacterium tuberculosis, Mycobacterium bovis,
and Mycobacterium africanum or other members as may be
established by the commissioner.

"Tuberculin skin test (TST)" means a test for demonstrating
infection with tubercle bacilli, performed according to the
Mantoux method, in which 0.1 ml of 5 TU strength tuberculin
purified protein derivative (PPD) is injected intradermally on
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the volar surface of the arm. Any reaction is observed 48-72
hours after placement and palpable induration is measured
across the diameter transverse to the long axis of the arm. The
measurement of the indurated area is recorded in millimeters
and the significance of the measured induration is based on
existing national and department guidelines.

"Tuberculosis" means a disease caused by tubercle bacilli.

"Tuberculosis, active disease” (also "active tuberculosis
disease" and "active TB disease™), as defined by § 32.1-49.1
of the Code of Virginia, means a disease caused by an
airborne microorganism and characterized by the presence of
either (i) a specimen of sputum or other bodily fluid or tissue
that has been found to contain tubercle bacilli as evidenced by
culture or nucleic acid amplification, including preliminary
identification by rapid methodologies; (ii) a specimen of
sputum or other bodily fluid or tissue that is suspected to
contain tubercle bacilli as evidenced by smear, and where
sufficient clinical and radiographic evidence of active
tuberculosis disease is present as determined by a physician
licensed to practice medicine in Virginia; or (iii) sufficient
clinical and radiographic evidence of active tuberculosis
disease as determined by the commissioner is present, but a
specimen of sputum or other bodily fluid or tissue containing,
or suspected of containing, tubercle bacilli is unobtainable.

"Tuberculosis infection in children age lessthan4 <4 years"
means a significant reaction resulting from a tuberculin skin
test (TST) or other approved test for latent infection without
clinical or radiographic evidence of active tuberculosis
disease, in children from birth up to their fourth birthday.

"Vaccinia, disease or adverse event" means vaccinia
infection or serious or unexpected events in persons who
received the smallpox vaccine or their contacts, including but
not limited to bacterial infections, eczema vaccinatum,
erythema multiforme, generalized vaccinia, progressive
vaccinia, inadvertent inoculation, post-vaccinial
encephalopathy or encephalomyelitis, ocular vaccinia, and
fetal vaccinia.

"Waterborne outbreak™ means two or more cases of a similar
illness acquired through the ingestion of or other exposure to
water contaminated with chemicals or an infectious agent or
its toxic products. Such illnesses include but are not limited to
giardiasis, viral gastroenteritis, cryptosporidiosis, hepatitis A,
cholera, and shigellosis. A single case of laboratory-
confirmed primary amebic meningoencephalitis or of
waterborne chemical poisoning is considered an outbreak.

12VAC5-90-50. Apphicability- (Repealed.)
 This_of | licati | | I

. I lati " I . I
Part 111
Reporting of Disease

12VAC5-90-80. Reportable—disease—tist Lists of diseases
that shall be reported.

A. Reportable disease list. The board declares suspected or
confirmed cases of the following named diseases, toxic
effects, and conditions to be reportable by the persons
enumerated in 12VAC5-90-90. Conditions identified by an
asterisk (*) require immediate communication to the local
health department by the most rapid means available upon
suspicion or confirmation, as defined in subsection C of this
section. Other conditions should be reported within three days
of suspected or confirmed diagnosis.

Acquired immunodeficiency syndrome (AIDS)
Amebiasis
*Anthrax

Arboviral infections (e.g., [ CHIK, ] dengue, EEE, LAC,
SLE, WNVY [ WNV, Zika) |

Babesiosis

*Botulism

*Brucellosis

Campylobacteriosis

Chancroid

Chickenpox (Varicella)
Chlamydia trachomatis infection
*Cholera

[ *Coronavirus infection, severe ]
Creutzfeldt-Jakob disease if <55 years of age
Cryptosporidiosis

Cyclosporiasis

*Diphtheria

*Disease caused by an agent that may have been used as a
weapon

Ehrlichiosis/Anaplasmosis

Escherichia coli infection, Shiga toxin-producing
Giardiasis

Gonorrhea

Granuloma inguinale

*Haemophilus influenzae infection, invasive
Hantavirus pulmonary syndrome

Hemolytic uremic syndrome (HUS)
*Hepatitis A

Hepatitis B (acute and chronic)

Hepatitis C (acute and chronic)

Hepatitis, other acute viral
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Human immunodeficiency virus (HIV) infection
Influenza

*Influenza-associated deaths in children <18 years of age
Lead, [ elevated-bloed reportable ] levels

Legionellosis

Leprosy {Hansen (Hansen's disease)

Leptospirosis
Listeriosis

Lyme disease
Lymphogranuloma venereum
Malaria

*Measles (Rubeola)
*Meningococcal disease
*Monkeypox

Mumps

Ophthalmia neonatorum

*Qutbreaks, all (including but not limited to foodborne,
[ healthcare-associated health——care-associated |,
occupational, toxic substance-related, and waterborne)

*Pertussis

*Plague

*Poliovirus infection, including poliomyelitis
*Psittacosis

*Q fever

*Rabies, human and animal

Rabies treatment, post-exposure

*Rubella, including congenital rubella syndrome
Salmonellosis

[ *Severe acute respiratory syndrome (SARS). including
. . il 1

Shigellosis

*Smallpox (Variola)

Spotted fever rickettsiosis

Staphylococcus aureus infection, vancomycin-intermediate
or vancomycin-resistant

Streptococcal disease, Group A, invasive or toxic shock

Streptococcus pneumoniae infection, invasive, in children
<5 years of age

Syphilis (report *primary and *secondary syphilis by rapid
means)

Tetanus

Toxic substance-related illness

Trichinosis (Trichinellosis)

*Tuberculosis, active disease

Tuberculosis infection in children <4 years of age

*Tularemia
*Typhoid/Paratyphoid fever
*Unusual occurrence of disease of public health concern
*Vaccinia, disease or adverse event
*Vibrio infection
*Viral hemorrhagic fever
*Yellow fever
Yersiniosis
B. Conditions reportable by directors of laboratories.

Conditions identified by an asterisk (*) require immediate
communication to the local health department by the most
rapid means available upon suspicion or confirmation, as
defined in subsection C of this section. Other conditions
should be reported within three days of suspected or
confirmed diagnosis.

Amebiasis - by microscopic examination, culture, antigen
detection, nucleic acid detection, or serologic results
consistent with recent infection

*Anthrax - by culture, antigen detection [ e+, ] nucleic acid
detection [, or serologic results consistent with recent
infection ]

Arboviral infection [ e.g., CHIK, dengue, EEE, LAC (also
known as California encephalitis), SLE, WNV, Zika ] - by
culture, antigen detection, nucleic acid detection, or
serologic results consistent with recent infection

Babesiosis - by culture, antigen detection, nucleic acid
detection, [ microscopic examination, ] or serologic results
consistent with recent infection

*Botulism - by culture, nucleic acid detection, or
identification of texin neurotoxin in a clinical specimen

*Brucellosis - by culture, antigen detection, nucleic acid
detection, or serologic results consistent with recent
infection

Campylobacteriosis - by culture [ or_culture-independent
diagnostic test (CIDT) (i.e.], antigen detection [;] or
nucleic acid detection [)]. [ For CIDT, also ] submit all
[ available ] culture results (positive or negative) associated
with a positive [ antigen-detection-test result ].

Chancroid - by culture, antigen detection, or nucleic acid
detection

Chickenpox {varicella) (Varicella) - by culture, antigen

detection, nucleic acid detection, or serologic results
consistent with recent infection

Chlamydia trachomatis infection - by culture, antigen
detection, nucleic acid detection or, for lymphogranuloma
venereum, serologic results consistent with recent infection

*Cholera - by culture [, antigen detection, nucleic acid
detection, ] or serologic results consistent with recent
infection
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[ *Coronavirus infection, severe - by culture, nucleic acid
detection, or serologic results consistent with recent
infection ]

Creutzfeldt-Jakob disease if <55 vyears of age by
histopathology in patients under the age of 55 years

Cryptosporidiosis - by microscopic examination, antigen
detection, or nucleic acid detection

Cyclosporiasis - by microscopic examination or nucleic
acid detection

*Diphtheria - by culture or histopathology
Ehrlichiosis/Anaplasmosis - by culture, nucleic acid
detection, [ microscopic examination, ] or serologic results
consistent with recent infection

Escherichia coli infection, Shiga toxin-producing - by
culture of-E—col-0157 or-other-Shiga-toxin-producing-E-
coh, Shiga toxin detection (e.g., [by nucleic acid
detection, ] EIA), or [ nucleic—acid—detection serologic
results consistent with recent infection ]

Giardiasis - by microscopic examination e¢, antigen
detection, or nucleic acid detection

Gonorrhea - by microscopic examination of a urethral
smear [ specimen ] (males only) [ or endocervical smear
(females only) ], culture, antigen detection, or nucleic acid
detection. Include available antimicrobial susceptibility
findings in report.

*Haemophilus influenzae infection, invasive - by culture,
antigen detection, or nucleic acid detection from a
normally sterile site

Hantavirus pulmonary syndrome - by antigen detection
(immunohistochemistry), nucleic acid detection, or
serologic results consistent with recent infection

*Hepatitis A - by detection of IgM antibodies

Hepatitis B (acute and chronic) - by detection of HBsSAg,
HBeAg, or IgM antibodies or nucleic acid detection. For
any reportable hepatitis finding, submit all available results
from the hepatitis panel. [ Submit-all-findings-for-hepatitis
B-testing--children-youngerthantwe-years-of-age- |

Hepatitis C (acute and chronic) - by hepatitis C virus
antibody (anti-HCV) [ sereening—test] positive [ with—a
ianal et A ‘ -

HEVantibody—pesitive-by—tmmuneblet(RIBA} ], [ HCV
antigen positive, ] or HCV RNA positive by nucleic acid

test. For all hepatitis C patients, also report available
results of serum alanine aminotransferase (ALT) [ —anti-

hepatitis finding;-submit and ] all available results from the
hepatitis panel.

Hepatitis, other acute viral — any finding indicative of acute
infection with hepatitis D, E, or other cause of viral
hepatitis. For any reportable hepatitis finding, submit all
available results from the hepatitis panel.

Human immunodeficiency virus (HIV) infection - by
culture, antigen detection, nucleic acid detection, or
detection of antibody cenfirmed-with-a-supplemental-test.
For HIV-infected patients, report all results of CD4 and
HIV viral load tests [ and, including undetectable viral
loads. For HIV-infected patients, report ] all HIV genetic
[ nucleotide ] sequence data associated with HIV drug
resistance tests [ by electronic submission ]. For children
[ from-birth-to less than ] three years of age, report all tests
regardless of the test findings (e.g., hegative or positive).

Influenza - by culture, antigen detection by direct
fluorescent antibody (DFA), or nucleic acid detection

Lead, [ elevated-blood reportable ] levels - [ by-blood-lead
level greater-than-or-equal-to | 10-pg/dl-inchildrenages0-
15—ears—orgreater-than-orequal-to-25pg/d—inpersons
olderthan-15-years-of-age [ thereference-value-established
pofdl—inchildren—and 10 by any detectable blood lead

level in children ages 0-15 years or levels greater than or
equal to 5] pg/dL in persons older than 15 years of age [ : ]
Legionellosis - by culture, antigen detection (including
urinary antigen), nucleic acid detection, or serologic results
consistent with recent infection

Leptospirosis - by culture, microscopic examination by
dark field microscopy, nucleic acid detection, or serologic
results consistent with recent infection

Listeriosis - by culture [ from a normally sterile site. If
associated with miscarriage or stillbirth, by culture from
placental or fetal tissue ]

Lyme disease - by culture, antigen detection, or detection
of antibody confirmed with a supplemental test

Malaria - by microscopic examination, antigen detection,
or nucleic acid detection

*Measles {rubeola) (Rubeola) by culture, antigen

detection, nucleic acid detection, or serologic results
consistent with recent infection

*Meningococcal disease - by culture [, nucleic acid
detection, ] or antigen detection from a normally sterile site
. I I | leic.aci .
Mumps - by culture, nucleic acid detection, or serologic
results consistent with recent infection
*Mycobacterial diseases - (See 12VAC5-90-225 B) Report
any of the following:

1. Acid fast bacilli by microscopic examination;

2. Mycobacterial identification - preliminary and final

identification by culture or nucleic acid detection;

3. Drug susceptibility test results for M. tuberculosis.
*Pertussis - by culture, antigen detection, [ e¢ ] nucleic acid

detection [, or serologic results consistent with recent
infection ]
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*Plague - by culture, antigen detection, nucleic acid
detection, or serologic results consistent with recent
infection

*Poliovirus infection - by culture

*Psittacosis - by culture, antigen detection, nucleic acid
detection, or serologic results consistent with recent
infection

*Q fever - by culture, antigen detection, nucleic acid
detection, [ immunohistochemical methods, ] or serologic
results consistent with recent infection

*Rabies, human and animal - by culture, antigen detection
by direct fluorescent antibody test, nucleic acid detection,
or, for humans only, serologic results consistent with
recent infection

*Rubella - by culture, nucleic acid detection, or serologic
results consistent with recent infection

Salmonellosis - by culture [ e, ] antigen detection [, or
nucleic acid detection ]

| £Suver—acale—resnifaory—syrdrome—inshiding —ary
i i i y

ee|e| AVIFHS elausn_a a, seve|e|ae_ute |II||ess Is_y GHIEH.'EI

reeent-infection |

Shigellosis - by culture [er,] antigen detection [, or

nucleic acid detection ]

*Smallpox {variela) (Variola) - by culture or nucleic acid
detection

Spotted fever rickettsiosis - by culture, antigen detection
(including immunohistochemical staining), nucleic acid
detection, or serologic results consistent with recent
infection

Staphylococcus aureus infection,
below:;

resistant, as defined

2. Vancomycin-intermediate or vancomycin-resistant
Staphylococcus aureus infection - by antimicrobial
susceptibility testing of a Staphylococcus aureus isolate,
with a vancomycin susceptibility result of intermediate or
resistant, cultured from a clinical specimen. Include

available antimicrobial susceptibility findings in report.

Streptococcal disease, Group A, invasive or toxic shock -
[ for invasive disease, ] by culture from a normally sterile
site [ ;_for streptococcal toxic shock, by culture from any
body site ]

Streptococcus pneumoniae infection, invasive, in children
<5 years of age - by culture from a normally sterile site in a
child under the age of five years

*Syphilis - by [ micrescopic-examination—{including-dark
field) darkfield microscopy,] antigen  detection,

[ (including—direct—fluorescent—antibody) nucleic acid

detection,] or serology by either treponemal or
nontreponemal methods

Toxic substance-related illness - by blood or urine
laboratory findings above the normal range, including but
not limited to heavy metals, pesticides, and industrial-type
solvents and gases. When applicable and available, report
speciation of metals when blood or urine levels are
elevated in order to differentiate the chemical species
(elemental, organic, or inorganic).

Trichinosis  {trichineHosis)  (Trichinellosis) - by
microscopic examination of a muscle biopsy or serologic
results consistent with recent infection

*Tularemia - by culture, antigen detection, nucleic acid
detection, or serologic results consistent with recent
infection

*Typhoid/Paratyphoid fever - by culture [, antigen
detection, or nucleic acid detection ]

*Vaccinia, disease or adverse event - by culture or nucleic
acid detection

*Vibrio infection - [ by—eulture—Include Photobacterium

| i : i m ibei ios.
isolation of any species of the family Vibrionaceae (other
than toxigenic Vibrio cholera O1 or 0139, which are
reportable as cholera) from a clinical specimen by culture,
antigen detection, or nucleic acid detection ]

*Viral hemorrhagic fever - by culture, antigen detection
(including immunohistochemical staining), nucleic acid
detection, or serologic results consistent with recent
infection

*Yellow fever - by culture, antigen detection, nucleic acid
detection, or serologic results consistent with recent
infection

Yersiniosis - by culture, nucleic acid detection, or serologic
results consistent with recent infection

C. Reportable diseases requiring rapid communication.
Certain of the diseases in the list of reportable diseases,
because of their extremely contagious nature or their potential
for greater harm, or both, require immediate identification
and control. Reporting of persons confirmed or suspected of
having these diseases, listed below, shall be made
immediately by the most rapid means available, preferably
that—of telecommunication—(e-g by telephone—telephone
transmitted-facsimilepagers,—ete:) to the local health director
or—other—professional-employee—of-the department. (These

same diseases are also identified by an asterisk (*) in
subsection-A—and-subsectionB subsections A and B, where
applicable, of this section.)

Anthrax
Botulism
Brucellosis
Cholera
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[ Coronavirus infection, severe ]
Diphtheria

Disease caused by an agent that may have been used as a
weapon

Haemopbhilus influenzae infection, invasive
Hepatitis A

Influenza-associated deaths in children <18 years of age
Influenza A, novel virus

Measles (Rubeola)

Meningococcal disease

Monkeypox

Outbreaks, all

Pertussis

Plague

Poliovirus infection, including poliomyelitis
Psittacosis

Q fever

Rabies, human and animal

Rubella, including congenital rubella syndrome
[ Severe-acuterespiratory-syndrome{(SARS)including any
coronavirus-causing-a-severe-acute ilness |
Smallpox (Variola)

Syphilis, primary and secondary

Tuberculosis, active disease

Tularemia

*Typheid/Paratypheid Typhoid/Paratyphoid fever

Unusual occurrence of disease of public health concern
Vaccinia, disease or adverse event

Vibrio infection

Viral hemorrhagic fever

Yellow fever

D. Toxic substance-related illnesses. All toxic substance-
related illnesses, including pesticide and heavy metal
poisoning or illness resulting from exposure to an
occupational dust or fiber or radioactive substance, shall be
reported.

If such illness is verified or suspected and presents an
emergency or a serious threat to public health or safety, the
report of such illness shall be by-rapid-communication-as—in
subsection-C—of-this-section made immediately by the most
rapid means available [ , preferably by telephone ].

E. Outbreaks. The occurrence of outbreaks or clusters of any
illness which may represent a group expression of an illness
which may be of public health concern shall be reported to
the local health department immediately by the most rapid
means available [ , preferably by telephone ].

F. Unusual or ill-defined diseases or emerging or
reemerging pathogens. Unusual or emerging conditions of
public health concern shall be reported to the local health
department immediately by the most rapid means available [ ,
preferably by telephone ]. In addition, the commissioner or
his designee may establish surveillance systems for diseases
or conditions that are not on the list of reportable diseases.
Such surveillance may be established to identify cases
(delineate the magnitude of the situation), to identify the
mode of transmission and risk factors for the disease, and to
identify and implement appropriate action to protect public
health. Any person reporting information at the request of the
department for special surveillance or other epidemiological
studies shall be immune from liability as provided by § 32.1-
38 of the Code of Virginia.

12VAC5-90-90. Those required to report.

A. Physicians. Each physician who treats or examines any
person who is suffering from or who is suspected of having a
reportable disease or condition shall report that person's
name, address, age, date of birth, race, sex, and pregnancy
status for females; name of disease diagnosed or suspected,;
the date of onset of illness; [ available laboratory tests and
results; ] and the name, address, and telephone number of the
physician and medical facility where the examination was
made, except that influenza should be reported by number of
cases only (and type of influenza, if available). Reports are to
be made to the local health department serving the
jurisdiction where the physician practices. A physician may
designate someone to report on his behalf, but the physician
remains responsible for ensuring that the appropriate report is
made. Any physician, designee, or organization making such
report as authorized herein shall be immune from liability as
provided by § 32.1-38 of the Code of Virginia.

Such reports shall be made on a ferm-to-be-provided-by-the
department-{(Ferm-Epi-1) Form Epi-1, a computer generated
printout containing the data items requested on Form Epi-1,
or a Centersfor-Disease-Controland-Prevention(CBC) CDC
[or VDH] surveillance form that provides the same
information and shall be made within three days of the
suspicion or confirmation of disease unless—the—disease—in

guestion—reguires—rapid—reporting—under—12VAC5-90-80-C
except that those identified in 12VAC5-90-80 C shall be
reported immediately by the most rapid means available [,
preferably by telephone, ] to the local health department
serving the jurisdiction in which the facility is located.
Reporting may be done by means of secure electronic
transmission upon agreement of the physician and the
department.

Additional elements are required to be reported for
individuals with confirmed or suspected active tuberculosis
disease. Refer to Part X (12VAC5-90-225 et seq.) for details
on these requirements.
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B. Directors of laboratories. [ Any—person] wheo—is [in

Commenwealth Laboratory directors] shall report any
laboratory examination of any clinical specimen, whether
performed in-house or referred to an out-of-state laboratory,
which yields evidence, by the laboratory method(s) indicated
or any other confirmatory test, of a disease listed in 12VAC5-
90-80 B.

Each report shall give the source of the specimen and the
laboratory method and result; the name, address, age, date of
birth, race, sex, and pregnancy status for females (if known)
of the person from whom the specimen was obtained; and the
name, address, and telephone number of the physician [ for
whom at whose request ] and medical facility for-whom at
which the examination was made. When the influenza virus is
isolated, the type should be reported, if available. Reports
shall be made within three days of identification of evidence
of disease, except that those identified by—an—asterisk in
12VAC5-90-80 C shall be reported immediately by the most
rapid means available; [, preferably by telephone, ] to the
local health department serving the jurisdiction in which the
laboratory is located. Reports shall be made on Form Epi-1 or
on the laboratory's own form if it includes the required
information. Computer generated reports containing the
required information may be submitted. Reporting may be
done by means of secure electronic transmission upon
agreement of the laboratory director and the department.
[ Reports of HIV genetic nucleotide sequence data associated
with HIV drug resistance tests must be submitted
electronically. ] Any person making such report as authorized
herein shall be immune from liability as provided by § 32.1-
38 of the Code of Virginia.

A laboratory identifying evidence of any of the following
conditions shall notify the local health department of the
positive culture or other positive test result within the
timeframes specified in 12VAC5-90-80 and submit the initial
isolate or other initial specimen to the Mirginia Division of
Consolidated Laboratory Services {BSLS) within seven days
of identification. All specimens must be identified with the
patient and physician information required in this subsection.

Anthrax

[ Botulism ]
Brucellosis
Cholera
Diphtheria

E. coli infection, Shiga toxin-producing. (Laboratories that
use a Shiga toxin EIA methodology but do not perform
simultaneous culture for Shiga toxin-producing E. coli
should forward all positive stool specimens or positive
broth-cultures enrichment broths to BELS the Division of
Consolidated Laboratory Services for confirmation and
further characterization.)

Haemophilus influenzae infection, invasive

remnant—HIVdiagnestic—sera—to—the Division—of
lidated - Iat

designated by the department for HI\/ recency testing:) |

Influenza A, novel virus

Listeriosis

Meningococcal disease

Pertussis

Plague

Poliovirus infection

Q fever

Salmonellosis

Shigellosis

Streptococcal disease, Group A, invasive

Tuberculosis (A laboratory identifying Mycobacterium
tuberculosis complex (see 12VAC5-90-225) shall submit a
representative and viable sample of the initial culture to
BCLS the Division of Consolidated Laboratory Services or
other laboratory designated by the board to receive such
specimen.)

[ Tularemia ]

Typhoid/Paratyphoid fever

Vancomycin-intermediate or
Staphylococcus aureus infection

Vibrio infection, including infections due to
Photobacterium damselae and Grimontia hollisae

Yersiniosis

Other diseases as may be requested by the health
department
When a clinical specimen vields evidence indicating the
presence of a select agent or toxin as defined by federal

vancomycin-resistant

requlations in 42 CFR Part 73, the person in charge of the

laboratory shall contact the Division of Consolidated
Laboratory Services and arrange to forward an isolate for
confirmation. If a select agent or toxin has been confirmed in
a clinical specimen, the laboratory director shall consult with
Division of Consolidated Laboratory Services or CDC
regarding isolate transport or destruction.

Laboratories operating within a medical care facility shall be
considered to be in compliance with the requirement to notify
the local health department when the director of that medical
care facility assumes the reporting responsibility; however,
laboratories are still required to submit isolates to BELS the
Division of Consolidated Laboratory Services or other
designated laboratory as noted abewve in this subsection.

C. Persons in charge of a medical care facility. Any person
in charge of a medical care facility shall make a report to the
local health department serving the jurisdiction where the
facility is located of the occurrence in or admission to the
facility of a patient with a reportable disease listed in
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12VAC5-90-80 A unless he has evidence that the occurrence
has been reported by a physician. Any person making such
report as authorized herein shall be immune from liability as
provided by §32.1-38 of the Code of Virginia. The
requirement to report shall include all inpatient, outpatient,
and emergency care departments within the medical care
facility. Such report shall contain the patient's name, address,
age, date of birth, race, sex, and pregnancy status for females;
name of disease being reported; [ available laboratory tests

rapid reporting shall be confirmed in writing and submitted to
the Office of Epidemiology, by either a paper report or entry
into a shared secure electronic disease surveillance system,
within three days. Furthermore, the local health director shall
immediately forward to the appropriate local health director
any disease reports on individuals residing in the latter's
jurisdiction or to the Office of Epidemiology on individuals
residing outside Virginia. The Office of Epidemiology shall
be responsible for notifying other state health departments of

and results; ] the date of admission; hospital chart number;
date expired (when applicable); and attending physician.
Influenza should be reported by number of cases only (and
type of influenza, if available). Reports shall be made within
three days of the suspicion or confirmation of disease urless

12VVAC5-90-80—C—and except that those identified in
12VAC5-90-80 C shall be reported immediately by the most
rapid means available [, preferably by telephone, ] to the
local health department serving the jurisdiction in which the
facility is located. Reports shall be made on Form Epi-1, a
computer generated printout containing the data items
requested on Form Epi-1, or a Genters—forDiseaseControl
and—Prevention(EDBC) CDC [or VDH ] surveillance form
that provides the same information. Reporting may be done
by means of secure electronic transmission upon agreement
of the medical care facility and the department.

A person in charge of a medical care facility may assume
the reporting responsibility on behalf of the director of the
laboratory operating within the facility.

D. Persons in charge of a residential or day program,
service, or facility licensed or operated by any agency of the
Commonwealth, or a school, child care center, or summer
camp. Any person in charge of a residential or day program,
service, or facility licensed or operated by any agency of the
Commonwealth, or a school, child care center, or summer
camp as defined in § 35.1-1 of the Code of Virginia shall
report immediately to the local health department the
presence or suspected presence in his program, service,
facility, school, child care center, or summer camp of persons
who have common symptoms suggesting an outbreak
situation. Such persons may report additional information,
including individual—eases—eof identifying and contact
information for individuals with communicable diseases of
public health concern or individuals who are involved in
outbreaks that occur in their facilities, as necessary to
facilitate public health investigation and disease control. Any
person so reporting shall be immune from liability as
provided by § 32.1-38 of the Code of Virginia.

E. Local health directors. The local health director shall
forward any report of a disease or report of evidence of a
disease which has been made on a resident of his jurisdiction
to the Office of Epidemiology within three days of receipt.
This report shall be submitted immediately by the most rapid
means available if the disease is one requiring rapid
communication, as required in 12VVAC5-90-80 C. All such

reported illnesses in their residents and [ ef for ] notifying
CDC as necessary and appropriate.

F. Persons in charge of hospitals, nursing facilities or
nursing homes, assisted living facilities, and correctional
facilities. In accordance with § 32.1-37.1 of the Code of
Virginia, any person in charge of a hospital, nursing facility
or nursing home, assisted living facility, or correctional
facility shall, at the time of transferring custody of any dead
body to any person practicing funeral services, notify the
person practicing funeral services or his agent if the dead
person was known to have had, immediately prior to death, an
infectious disease which may be transmitted through
exposure to any bodily fluids. These include any of the
following infectious diseases:

Creutzfeldt-Jakob disease

Human immunodeficiency virus infection
Hepatitis B

Hepatitis C

Monkeypox

Rabies

Smallpox

Syphilis, infectious

Tuberculosis, active disease
Vaccinia, disease or adverse event
Viral hemorrhagic fever

G. Employees, [ appheants; conditional employees, ] and
persons in charge of food establishments. 12VAC5-421-80 of
the Food Regulations requires a food employee or applicant
conditional employee to notify the person in charge of the
food establishment when diagnosed with certain diseases that
are transmissible through food—242VAC5-421-120 and
requires the person in charge of the food establishment to

notify the health-department requlatory authority. Refer to the

appropriate—sections—of—the—Virginia—Administrative—Code
12VAC5-421-80 for further guidance and clarification
regarding these reporting requirements.

Part IV
Control of Disease
12VAC5-90-100. Methods.

The board and commissioner shall use appropriate disease
control measures to manage the diseases listed in 12VAC5-
90-80 A, including but not limited to those described in the
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"Methods of Control" sections of the 18th 20th Edition of the
Control of Communicable Diseases Manual {2004) (2015)
published by the American Public Health Association. The
board and commissioner reserve the right to use any legal
means to control any disease which is a threat to the public
health.

When notified about a disease specified in 12VAC5-90-80,
the local health director or his designee shall have the
authority and responsibility to perform contact tracing/contact
services for HIV infection, infectious syphilis, and active
tuberculosis disease and may perform contact services for the
other diseases if deemed necessary to protect the public
health. All contacts of HIV infection shall be afforded the
opportunity for appropriate counseling, testing, and individual
face-to-face disclosure of their test results. In no case shall
names of informants or infected individuals be revealed to
contacts by the health department. All information obtained
shall be kept strictly confidential.

The local health director or his designee shall review reports
of diseases received from his jurisdiction and follow up such
reports, when indicated, with an appropriate investigation in
order to evaluate the severity of the problem. The local health
director or his designee may recommend to any individual or
group of individuals appropriate public health control
measures, including but not limited to quarantine, isolation,
immunization, decontamination, or treatment. He shall
determine in consultation with the Office of Epidemiology
and the commissioner if further investigation is required and
if one or more forms of quarantine andfer, isolation, or both
will be necessary.

Complete isolation shall apply to situations where an
individual is infected with a communicable disease of public
health significance (including but not limited to active
tuberculosis disease or HIV infection) and is engaging in
behavior that places others at risk for infection with the
communicable disease of public health significance, in
accordance with the provisions of Article 3.01 (§ 32:1-48.02
32.1-48.01 et seq.) of Chapter 2 of Title 32.1 of the Code of
Virginia.

Modified isolation shall apply to situations in which the
local health director determines that modifications of activity
are necessary to prevent disease transmission. Such situations
shall include but are not limited to the temporary exclusion of
a child with a communicable disease from school, the
temporary exclusion of an individual with a communicable
disease from food handling or patient care, the temporary
prohibition or restriction of an individual with a
communicable disease from using public transportation, the
requirement that a person with a communicable disease use
certain personal protective equipment, or restrictions of other
activities that may pose a risk to the health of others.

Protective isolation shall apply to situations such as the
exclusion, under § 32.1-47 of the Code of Virginia, of any
unimmunized child from a school in which an outbreak,

potential epidemic, or epidemic of a vaccine preventable
disease has been identified.

To the extent permitted by the Code of Virginia, the local
health director may be authorized as the commissioner's
designee to implement the forms of isolation described in this
section. When these forms of isolation are deemed to be
insufficient, the local health director may use the provisions
of Article 3.01 (§ 32.1-48.01 et seq.) of Chapter 2 of Title
32.1 of the Code of Virginia for the control of communicable
diseases of public health significance or, in consultation with
the Office of Epidemiology, shall provide sufficient
information to enable the commissioner to prepare an order or
orders of isolation andfer, quarantine, or both under Article
3.02 (8§ 32.1-48.05 et seq.) of Chapter 2 of Title 32.1 of the
Code of Virginia for the control of communicable diseases of
public health threat.

Part V
Immunization of Persons Less Than 18 Years of Age

12VAC5-90-110. Dosage and age requirements for
immunizations; obtaining immunizations.

A. Every person in Virginia less than 18 years of age shall
be immunized in accordance with the most recent
Immunization Schedule developed and published by the
Advisory Committee on Immunization Practices (ACIP), the
American Academy of Pediatrics (AAP), and the American
Academy of Family Physicians (AAFP). Requirements for
school and day care attendance are addressed in 12VAC5-
110.

B. The required immunizations may be obtained from a
physician hHeensed—to—practice—medicine—or—from—thelocal
health—department, registered nurse, or other licensed
professional [as] authorized by the Code of Virginia [te
settings-or-tocal-health-departments .

Part XI1II
Reporting of Dangerous Microbes and Pathogens

12VAC5-90-280. Definitions: Reporting of dangerous
microbes and pathogens.

A. Definitions. The following words and terms when used in
this part shall have the following meanings unless the context
clearly indicates otherwise:

"Biologic agent" means any microorganism (including, but
not limited to, bacteria, viruses, fungi, rickettsiae, or
protozoa), or infectious substance, or any naturally occurring,
bioengineered, or synthesized component of any such
microorganism or infectious substance, capable of causing
death, disease, or other biological malfunction in a human, an
animal, a plant, or other living organism; deterioration of
food, water, equipment, supplies, or material of any kind; or
deleterious alteration of the environment.
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"CDC" means the Centers for Disease Control and
Prevention of the U.S. Department of Health and Human
Services.

"Diagnosis" means the analysis of specimens for the purpose
of identifying or confirming the presence or characteristics of
a select agent or toxin, provided that such analysis is directly
related to protecting the public health or safety.

"Proficiency testing” means a sponsored, time-limited
analytical trial whereby one or more analytes, previously
confirmed by the sponsor, are submitted to the testing
laboratory for analysis and where final results are graded,
scores are recorded and provided to participants, and scores
for participants are evaluated.

"Responsible official* means any person in charge of
directing or supervising a laboratory conducting business in
the Commonwealth of Virginia. At colleges and universities,
the responsible official shall be the president of the college or
university or his designee. At private, state, or federal
organizations, the responsible official shall be the laboratory
director or a chief officer of the organization or his designee.

"Select agent or toxin" or "select agent and toxin" means all
those biological agents or toxins as defined by federal
regulations in 42 CFR Part 73, including—% Health and
Human Services (HHS) select agents and toxins—as-eutlined
42 CFR-73:4 and overlap select agents and toxins.

> E | | ins, I in 42
CFR73:5:

"Toxin" means the toxic material or product of plants,
animals, microorganisms (including but not limited to
bacteria, viruses, fungi, rickettsiae, or protozoa); or infectious
substances; or a recombinant or synthesized molecule,
whatever the origin and method of production; and includes
any poisonous substance or biological product that may be
engineered as a result of biotechnology or produced by a
living organism; or any poisonous isomer or biological
product, homolog, or derivative of such a substance.

"Verification" means the process required to assure the
accuracy, precision, and the analytical sensitivity and
specificity of any procedure used for diagnosis.

B. Administration. The dangerous microbes and pathogens
will be known as "select agents and toxins.” The select agent
and toxin registry will be maintained by the Virginia
Department of Health, Office of Epidemiology, Division of
Surveillance and Investigation.

C. Reportable agents. The board declares the select agents
and toxins and overlap select agents and toxins outlined in 42
CFR Part 73 to be reportable and adopts it herein by reference
including subsequent amendments and editions. The select
agents and toxins are to be reportable by the persons
enumerated in subsection F of this section.

D. Items to report. Each report shall be made on a form
determined by the department and shall contain the following:
name, source and characterization information on select

agents and toxins and guantities held; objectives of the work
with the agent; location (including building and room) where
each select agent or toxin is stored or used; identification
information of persons with access to each agent;
identification information of the person in charge of each of
the agents; and the name, position and identification
information of one responsible official as a single point of
contact for the organization. The report shall also indicate
whether the laboratory is registered with the CDC Select
Agent Program and may contain additional information as
required by 42 CFR Part 73 or the department.

E. Timing of reports. Reports shall be made to the
department within seven calendar days of submission of an
application to the CDC Select Agent Program. By January 31
of every year, laboratories shall provide a written update to
the department, which shall include a copy of the federal
registration certificate received through the CDC Select
Agent Program.

In the event that a select agent or toxin that has previously
been reported to the department is destroyed, a copy of
federal forms addressing the destruction of the select agent or
toxin _must be submitted to the department within seven
calendar days of submission to the CDC Select Agent
Program.

In the event that a select agent or toxin, or a specimen or
isolate from a specimen containing a select agent or toxin, has
previously been reported to the department and is
subsequently transferred to a facility eligible for receiving the
items, a copy of federal forms addressing the transfer of the
select agent or toxin must be submitted to the department
within seven calendar days of submission to the CDC Select
Agent Program.

In the event of a suspected release, loss, or theft of any
select agent or toxin, the responsible official at a laboratory
shall make a report to the department immediately by the
most _rapid means available, preferably by telephone. The
rapid report shall be followed up by a written report within
seven calendar days and shall include the following
information:

1. The name of the biologic agent and any identifying
information  (e.g., strain __or _other characterization

information);

2. An estimate of the quantity released, lost, or stolen;

3. An estimate of the time during which the release, loss, or
theft occurred; and

4. The location (building, room) from or in which the
release, loss, or theft occurred. The report may contain
additional information as required by 42 CFR Part 73 or
the department.
The department [ must shall ] be notified in writing of any
change to information previously submitted to the
department. If a new application or an amendment to an
existing application is filed with the CDC Select Agent
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Program, a copy of the application or amendment [ must
shall ] be submitted to the department within seven calendar
days of submission to the CDC Select Agent Program.

F. Those required to report. The [ respensible—official-in
: | et busi -

Commenwealth laboratory director ] shall be responsible for
annual reporting of select agents and toxins to the Virginia
Department of Health and for the reporting of any changes
within the time periods as specified within these requlations.
Such reports shall be made on forms to be determined by the
department. Any person _making such reports as authorized
herein shall be immune from liability as provided by § 32.1-
38 of the Code of Virginia.

G. Exemption from reporting. A person who detects a select
agent or toxin for the purpose of diagnosing a disease,
verification, or proficiency testing and either transfers the
specimens or isolates containing the select agent or toxin to a
facility eligible for receiving them or destroys them on site is
not required to make a report except as required by 12VAC5-
90-80 and 12VAC5-90-90. Proper destruction of the agent
[ must shall ] take place through autoclaving, incineration, or
by a sterilization or neutralization process sufficient to cause
inactivation. The transfer or destruction [ must shall ] occur
within seven calendar days after identification of a select
agent or toxin used for diagnosis or testing and within 90
calendar days after receipt for proficiency testing.

Any additional exemptions from reporting under 42 CFR
Part 73, including subsequent amendments and editions, are
also exempt from reporting under this requlation; however,
the department [ must shall ] be notified of the exemption by
submitting a copy of federal forms addressing the exemption
within seven calendar days of submission to the CDC Select
Adgent Program.

H. Release of reported information. Reports submitted to the
select agent and toxin registry shall be confidential and shall
not be a public record pursuant to the Freedom of Information
Act, regardless of submitter. Release of information on select
agents or toxins shall be made only by order of the State
Health Commissioner to the CDC and state and federal law-
enforcement agencies in _any investigation involving the
release, theft, or loss of a select agent or toxin required to be
reported to the department under this regulation.

12VAC5-90-290. Autherity- (Repealed.)

“'”. be-—mai e eel_by tne, Virginia-Department of Heald
Office—of E.plde iology—Division—of —Surveillance —and
12VAC5-90-310. Repertable-agents: (Repealed.)
Ikm—beapd—deelapesrthe—se. Ielet agents-and te;u, s-6utlined H
2CFR734-2 d-42 CFR73-5-10 be-reportable and-adopis it
eret b_51'9|e'e|' ce—nchidi lgl SHb.SEqu' Hamendmer ESI and
the-persons-enumerated-in-12VVAC5-90-340-
12VAC5-90-320. Hems-to-report. (Repealed.)
Each—reportshal-bemade—on—-a—form—determined—bythe

department:
12VAC5-90-330. Fiming-ofreports: (Repealed.)
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CBC-Select-Agent-Program-

12VAC5-90-340. j - (Repealed.)
ible official i ol et

12VAC5-90-360.
(Repealed.)

\ ”999':.5 sub.'“l'“ed te tllel selectage Eal.'d toxin-registry shall

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (12VAC5-90)
s : | fidontial hidi

Confidential Morbidity Report, Epi-1 (rev. 10/11)

Virginia Cancer Registry Reporting Form (rev. 1/98)
DOCUMENTS [INCORPORATED BY REFERENCE
(12VAC5-90)

Cor t. ol-of ;Ig.| ' ulneable E_lse_ase’s; !';IE". uak—18th-Edition

Control of Communicable Diseases Manual, 20th Edition,
2015, American Public Health Association

VAR. Doc. No. R13-3366; Filed August 19, 2016, 3:15 p.m.

Proposed Regulation

Title of Regqulation: 12VAC5-490. Virginia Radiation
Protection Regulations: Fee Schedule (amending
12VAC5-490-10, 12VAC5-490-20).

Statutory Authority: § 32.1-229.1 of the Code of Virginia.

Public Hearing Information: No public hearings are
scheduled.

Public Comment Deadline: November 18, 2016.

Agency Contact: Steve Harrison, Director, Division of
Radiological Health, Department of Health, 109 Governor
Street, Richmond, VA 23219, telephone (804) 864-8151,
FAX (804) 864-8155, or email
steve.harrison@vdh.virginia.gov.

Basis: Section 32.1-229.1 of the Code of Virginia authorizes
the State Board of Health to set fees for x-ray equipment and
requires the State Board of Health to promulgate regulations
for the registration, inspection, and certification of x-ray
machines by Department of Health personnel (except for
audit inspections initiated by the department). Section 32.1-
229.2 of the Code of Virginia requires the State Board of
Health to set inspection fees to minimize competition with the
private sector and include all reasonable costs.

Purpose: The proposed regulatory action addresses two sets
of fees levied by the x-ray machine program: x-ray machine
registration fees and x-ray machine inspection fees.
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Radiological control program regulations currently require
the registration of nonmedical x-ray equipment (i.e., baggage,
cabinet or analytical, and industrial equipment) but do not
establish a fee for registration of this equipment, do not
establish a fee for the Office of Radiological Health (ORH) to
inspect this equipment, and do not specify associated
inspection frequencies. Registration and inspection fees for x-
ray equipment not used in the healing arts are charged in
other states.

The harmful effects of radiation are well known, as well as
the many beneficial applications of radiation in industry and
health care. Adequate regulatory controls for the useful
application of radiation are necessary to protect the health,
safety, and welfare of citizens. The potential exists for
accidents associated with this equipment, which have in fact
occurred. Accordingly, regulatory attention needs to be
applied to promote the safety of honmedical x-ray equipment.
These fees will help offset the cost of administrative activities
involved in the registration, inspection, and certification of
nonmedical x-ray equipment. These costs were once absorbed
from general funds allocated to ORH, but those general funds
have since been abolished.

Substance: In 12VAC5-490-10, the fee for each machine and
additional tubes that has an inspection frequency of every
three years is proposed to increase from $50 to $60, collected
every three years.

The following annual registration fees are proposed for all
operators or owners of baggage, cabinet or analytical, or
industrial x-ray machines capable of producing radiation:

* $20 for each machine used for baggage inspection;

* $25 for each machine identified as cabinet or analytical;
and

* $50 for each machine used for industrial radiography.

The amendments to 12VAC5-490-20 add the following
inspection fees and required inspection frequencies for
operators or owners of baggage, cabinet or analytical, or
industrial x-ray machines capable of producing radiation:
» Baggage x-ray unit: $100 per inspection, inspected
every five years;
+ Cabinet/analytical x-ray unit: $150 per inspection,
inspected every three years; and
* Industrial radiography x-ray unit: $200 per inspection,
inspected annually.
Issues: The primary advantage of this change to the public
and the regulated community is that registering all x-ray
machines allows ORH to maintain an accurate database of the
devices, track inspections, and ensure that the machines are
functioning properly so as to minimize the risk of equipment
malfunction and accidental overexposures.

The primary advantage to the public is that the x-ray machine
registration and inspection fees rely on owners or operators of

the x-ray equipment. There are no disadvantages to the public
in promulgating the proposed fee schedule.

The advantage to the agency and Commonwealth is that
approving the proposed fee structure will allow the
Commonwealth to recover more of the costs associated with
carrying out the legislative mandate. There are no
disadvantages to the agency and Commonwealth in
promulgating the proposed fee schedule. The other pertinent
matter of interest to the regulated community is that x-ray
machine registrants have an interest in keeping inspection
fees as low as possible.

Private inspectors of x-ray machines have an interest in
ensuring that inspection fees by agency inspectors do not hurt
their businesses by undercutting the private sector pricing,
and § 32.1-229.2 of the Code of Virginia requires the agency
to establish inspection fees in such a manner so as to
minimize competition with the private inspector while
recovering costs.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
State Board of Health (Board) proposes to amend the
registration fee for x-ray machines inspected every three
years and add three new fee categories for the annual
registration and periodic inspection of non-medical x-ray
devices.

Result of Analysis. Benefits likely outweigh costs for these
proposed changes.

Estimated Economic Impact. Current regulation requires
owners of medical use x-ray machines and tubes that need to
be inspected every three years to pay a registration fee of $50
every three years. The Board proposes to raise this fee to $60
every three years because costs for administering this
program have increased. This change will minimally increase
costs for owners of such machines (by about $3 per year per
machine and tube) but the costs of this change are likely
outweighed by the benefits of periodically ensuring that x-ray
machines are in safe working order.

Although all owners of x-ray machines that are located in the
Commonwealth, and are not under the auspices of the federal
government,® are required to register such machines with the
Virginia Department of Health (VDH), currently only owners
of medical use x-ray machines are required to pay a
registration fee and an inspection fee (if VDH is the entity
that completes the inspection). The Board proposes to add
three categories of registration and inspection fees for VDH
inspections that will apply to owners of non-medical use x-
ray machines. The Board proposes to require an annual
registration fee of $20 for each x-ray machine used for
baggage inspection, $25 for each x-ray machine that is
identified as cabinet or analytical’ and $50 for each x-ray
machine used for industrial radiography”.
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Additionally, the Board proposes to add inspection fees and
required inspection intervals for non-medical x-ray machines.
Baggage x-ray units will be required to be inspected every
five years and will be subject to an inspection fee of $100 if
they are inspected by VDH. Cabinet/analytical x-ray units
will be required to be inspected every three years and will be
subject to an inspection fee of $150 if they are inspected by
VDH. Industrial radiography x-ray machines will be required
to be inspected every year and will be subject to an inspection
fee of $200 if they are inspected by VDH. Board staff reports
that about 85% of medical x-ray machine inspections are
completed by private businesses rather than VDH, that they
expect that most inspections of non-medical x-ray machines
will also be completed privately and that the Board does not
have estimates of how private inspection fees will compare to
those charged by VDH. However, Board staff also reports
that fees for private inspection of medical use x-ray machines
are generally higher than those charged by VDH for
inspecting any given category of machine.

Owners of non-medical x-ray machines that are not local or
state governments® will newly incur annual registration costs
on account of this proposal. Owners of non-medical x-ray
machines will only newly incur costs for inspections to the
extent that they were not already being inspected at intervals
newly required by the Board. These costs are likely
outweighed by the benefits of periodically ensuring that x-ray
machines are in safe working order.

Businesses and Entities Affected. Board staff reports that this
proposed regulation will affect all owners or medical use x-
ray devices that require inspection every three years as well
as all owners of non-medical x-ray machines. Board staff
further reports that there are currently 630 non-medical
facilities with 1,597 x-ray machines; of these, 190 facilities
are state or local government entities, 110 are likely small
businesses and the remaining 330 are private businesses that
would not qualify as small businesses.

Localities Particularly Affected. No locality will be
particularly affected by this regulatory change.

Projected Impact on Employment. This proposed regulatory
change is unlikely to have any impact on employment in the
Commonwealth.

Effects on the Use and Value of Private Property. This
proposed regulation is unlikely to have any impact on the use
or value of private property.

Real Estate Development Costs. This proposed regulation is
unlikely to affect real estate development costs.

Small Businesses:

Definition. Pursuant to § 2.2-4007.04 of the Code of Virginia,
small business is defined as "a business entity, including its
affiliates, that (i) is independently owned and operated and
(ii) employs fewer than 500 full-time employees or has gross
annual sales of less than $6 million."

Costs and Other Effects. Affected non-medical small
businesses will incur costs for annual registration, and period
inspection, of any x-ray machines that they own. Affected
medical small businesses will incur an additional $10 cost
every three years for registration of each x-ray machine and
additional tube that they own.

Alternative Method that Minimizes Adverse Impact. There
are likely no alternative methods that would both satisfy the
Board's aim of ensuring x-ray machine safety and further
minimize costs.

Adverse Impacts:

Businesses. Affected non-medical businesses will incur costs
for annual registration, and period inspection, of any x-ray
machines that they own. Affected medical businesses will
incur an additional $10 cost every three years for registration
of each x-ray machine and additional tube that they own.

Localities. Affected localities will incur costs for required
inspections only to the extent that they are not already
inspecting these machines at the required intervals proposed
in this regulation, but will not incur registration fees.

Other Entities. No other entities are likely to suffer any
adverse impact on account of this proposed regulation.

YAirports are under federal auspices and are exempt from this regulation.

?Industries that engage in research and development would be one example
of this.

®Industrial radiography is a method of inspecting materials for hidden flaws
by using the ability of short X-rays and gamma rays to penetrate various
materials. Two ways to inspect materials for flaws is to utilize X-ray
computed tomography or industrial computed tomography scanning.

“State and local governments that have x-ray machines in places like schools,
courthouses, jails and prisons are exempt from the Board's proposed
registration fees but still must pay for periodic inspections of these machines.
Agency's Response to Economic Impact Analysis: The
Virginia Department of Health, Office of Radiological Health
concurs with the Virginia Department of Planning and
Budget's economic impact analysis.

Summary:

The proposed amendments (i) raise the registration fee for
x-ray machines and additional tubes inspected every three
years; (ii) add three categories (baggage, cabinet or
analytical, and industrial), associated fees, and frequency
for the registration of nonmedical x-ray equipment; and
(iii) add three categories (baggage, cabinet or analytical,
and industrial) and associated fees for the inspection of
nonmedical x-ray equipment.

12VAC5-490-10. Registration fees.

A. All operators or owners of diagnostic X-ray Xx-ray
machines used in the healing arts and capable of producing
radiation shall pay the following registration fee:

1. $50 for each machine and additional tube(s) that have a
required annual inspection, collected annually; and
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$50 2. $60 for each machine and additional tube(s) that
have a required inspection every three years, collected
every three years.

B. All operators or owners of therapeutic X-ray Xx-ray,
particle accelerators, and teletherapy machines used in the
healing arts capable of producing radiation shall pay the
following annual registration fee:

1. $50 for each machine with a maximum beam energy of
less than 500 KVp;
2. $50 for each machine with a maximum beam energy of
500 KVp or greater.

C. All operators or owners of baggage, cabinet or analytical,
or_industrial x-ray machines capable of producing radiation
shall pay the following annual registration fee:

1. $20 for each machine used for baggage inspection;

2. $25 for each machine identified as cabinet or analytical;
and
3. $50 for each machine used for industrial radiography.

D. Where the operator or owner of the aforementioned
machines is a state agency or local government, that agency is
exempt from the payment of the registration fee.
12VAC5-490-20. Inspection fees and
frequencies for x-ray machines.

The following table lists the fees that shall be charged for
surveys requested by the registrant and performed by a
Department of Health inspector, as well as the required
inspection frequencies for each type of x-ray machine:

inspection

Type Cost Per Inspection
Tube Frequency

General Radiographic $230 Annually
(includes: Chiropractic
and Special Purpose X-
ray Systems)
Fluoroscopic, C-arm $230 Annually
Fluoroscopic
Combination (General $460 Annually
Purpose-Fluoroscopic)
Dental Intraoral and $90 Every 3 years
Panographic
Veterinary $160 Every 3 years
Podiatric $90 Every 3 years
Cephalometric $120 Every 3 years
Bone Densitometry $90 Every 3 years
Combination (Dental $210 Every 3 years
Panographic and
Cephalometric)

Shielding Review for $250 Initial/Prior to
Dental Facilities use
Shielding Review for $450 Initial/Prior to

Radiographic, use
Chiropractic, Veterinary,
Fluoroscopic, or
Podiatric Facilities

Baggage X-ray Unit $100 Every 5 years
Cabinet or Analytical X- $150 Every 3 years
ray Unit

Industrial Radiography $200 Annually
X-ray Unit

VAR. Doc. No. R16-4550; Filed August 19, 2016, 3:48 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Final Regulation

REGISTRAR'S NOTICE: The following regulatory action is
exempt from Article 2 of the Administrative Process Act in
accordance with § 2.2-4006 A 4 c of the Code of Virginia,
which excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Department of Medical
Assistance Services will receive, consider, and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.

Title of Requlation: 12VAC30-10. State Plan under Title
XIX of the Social Security Act Medical Assistance
Program; General Provisions (amending 12VAC30-10-
520).

Statutory Authority: § 32.1-325 of the Code of Virginia; 42
USC § 1396 et seq.

Effective Date: October 19, 2016.

Agency Contact: Emily McClellan, Regulatory Supervisor,
Department of Medical Assistance Services, Policy Division,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.
Summary:
The amendments provide that the Department of Medical
Assistance Services will conduct provider screening and
terminate or deny enrollment to providers according to
federal requirements.
12VAC30-10-520. Required provider agreement.

With respect to agreements between the Medicaid agency
and each provider furnishing services under the plan:
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A. For all providers, the requirements of 42 CFR 431.107
and 42 CFR Part 442, Subparts A and B (if applicable) are
met.

B. For providers of NF services, the requirements of 42
CFR Part 483, Subpart B, and § 1919 of the Act are also
met. (*plus additional requirements described below)

C. For providers of ICF/MR services, the requirements of
participation in 42 CFR Part 483, Subpart D are also met.

D. Ambulatory prenatal care is not provided to pregnant
women during a presumptive eligibility period.

E. For each provider receiving funds under the plan, all the
requirements for advance directives of Seetien § 1902(w)
are met:

1. Hospitals, nursing facilities, providers of home health
care or personal care services, hospice programs, health
maintenance  organizations and health insuring
organizations are required to do the following:

(a) Maintain written policies and procedures with respect
to all adult individuals receiving medical care by or
through the provider or organization about their rights
under State state law to make decisions concerning
medical care, including the right to accept or refuse
medical or surgical treatment and the right to formulate
advance directives.

(b) Provide written information to all adult individuals on
their policies concerning implementation of such rights;

(c) Document in the individual's medical records whether
or not the individual has executed an advance directive;

(d) Not condition the provision of care or otherwise
discriminate against an individual based on whether or
not the individual has executed an advance directive;

(e) Ensure compliance with requirements of State state
law (whether statutory or recognized by the courts)
concerning advance directives; and

() Provide (individually or with others) for education for
staff and the community on issues concerning advance
directives.

2. Providers will furnish the written information
described in subdivision E 1 (a) of this section to all adult
individuals at the time specified below:

(a) Hospitals at the time an individual is admitted as an
inpatient.
(b) Nursing facilities when the individual is admitted as a
resident.
(c) Providers of home health care or personal care

services before the individual comes under the care of the
provider;

(d) Hospice program at the time of initial receipt of
hospice care by the individual from the program; and

(e) Health maintenance organizations at the time of
enrollment of the individual with the organization.

3. 12VAC30-20-240 describes law of the State state
(whether statutory or as recognized by the courts of the
State) state) concerning advance directives.

As a condition of participation in the Virginia Medical
Assistance Program all nursing homes must agree that
when a patient is discharged to a hospital, the nursing
home from which the patient is discharged shall ensure that
the patient shall be given an opportunity to be readmitted
to the facility at the time of the next available vacancy.

The only acceptable reasons for failure to readmit a
specific patient who has been discharged to a hospital shall
be the patient is certified for a level of care not provided by
the facility, the patient is judged by a physician to be a
danger to himself or others, or the patient, who at the time
of readmission has an outstanding payment to the nursing
home for which he is responsible in accordance with
Medicaid regulations.

F. The Department of Medical Assistance Services
(DMAS) shall conduct provider screening according to the
requirements of Subpart E of 42 CFR Part 455. DMAS
shall terminate or deny enrollment to any provider in
accordance with the requirements of 42 CFR 455.416.

VA.R. Doc. No. R17-4646; Filed August 26, 2016, 11:36 a.m.

Proposed Regulation

Titles of Regulations: 12VAC30-50. Amount, Duration,
and Scope of Medical and Remedial Care Services
(amending 12VAC30-50-130).

12VAC30-60. Standards Established and Methods Used to
Assure High Quality Care (amending 12VAC30-60-25).

12VAC30-70. Methods and Standards for Establishing
Payment Rates - Inpatient Hospital Services (amending
12VAC30-70-201, 12VAC30-70-321; adding 12VAC30-70-
415, 12VAC30-70-417).

12VAC30-80. Methods and Standards for Establishing
Payment Rates; Other Types of Care (amending
12VAC30-80-21).

12VAC30-130. Amount, Duration and Scope of Selected
Services (amending 12VAC30-130-850, 12VAC30-130-
890).

Statutory Authority: § 32.1-325 of the Code of Virginia;
42 USC § 1396 et seq.

Public Hearing Information:
scheduled.

Public Comment Deadline: November 19, 2016.

Agency Contact: Emily McClellan, Regulatory Supervisor,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.

Basis: Item 307 CCC of Chapter 3 of the 2012 Acts of the

Assembly, Special Session |, directed the Department of
Medical Assistance Services (DMAS) to develop changes to

No public hearings are
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requirements for nonfacility services furnished to individuals
residing in institutions of mental disease (residential
treatment centers and freestanding psychiatric hospitals) in
order to comply with federal law. Item 307 CCC of Chapter
806 of the 2013 Acts of the Assembly directed DMAS to
require that institutions that treat mental diseases provide
referral services to their inpatients when the inpatients need
services and to document such referrals and receipt of
nonfacility services.

Item 301 XX of Chapter 3 of the 2014 Acts of the Assembly
directed DMAS to revise reimbursement for services
furnished Medicaid members in residential treatment centers
and freestanding psychiatric hospitals to include professional,
pharmacy, and other services to be reimbursed separately as
long as the services are in the plan of care developed by the
residential treatment center or the freestanding psychiatric
hospital and arranged by the residential treatment center or
the freestanding psychiatric hospital. The same authority
exists in the Item XX of Chapter 665 of the 2015 Acts of the
Assembly.

Section 32.1-325 of the Code of Virginia grants to the Board
of Medical Assistance Services the authority to administer
and amend the Plan for Medical Assistance. Section 32.1-324
of the Code of Virginia authorizes the Director of DMAS to
administer and amend the Plan for Medical Assistance
according to the board's requirements. The Medicaid
authority as established by § 1902(a) of the Social Security
Act (42 USC §1396a) provides governing authority for
payments for services.

Purpose: The U.S. Department of Health and Human Services
Office of Inspector General (OIG) audited DMAS' claims for
nonfacility services furnished to individuals younger than 21
years of age who reside in inpatient psychiatric facilities
(IPFs) and issued its report on March 17, 2004. The report
concluded that DMAS must refund to the Centers for
Medicare and Medicaid Services (CMS) $3.9 million for
disallowed claims (mostly physician and pharmacy claims)
for services furnished to children who resided in IPFs from
July 1, 1997, through June 30, 2001, because these services
were not part of the allowable inpatient psychiatric benefit.
These services were not included in the reimbursement rates
for the IPFs but were billed and paid separately to other
providers of services.

Based on the OIG report, CMS issued a disallowance on
February 29, 2008. DMAS appealed the CMS disallowance
but each appeal was denied resulting in a final decision being
issued by the U.S. Court of Appeals on May 8, 2012.

In response to that decision, and in accordance with CMS
guidance on the inpatient psychiatric benefit, DMAS
implemented emergency regulations to permit separate billing
for services (referred to by CMS and in the regulations as
"services provided under arrangement") when rendered to
members under 21 years of age in IPFs when the IPF (i)
arranges for and oversees the provision of all services,

including services furnished through contracted providers; (ii)
maintains all records of medical care furnished to these
individuals; and (iii) ensures that all services are furnished
under the direction of a physician.

DMAS will continue to enforce the requirement that written
plans of care for individuals in IPFs be comprehensive,
covering medical, psychological, social, behavioral, and
developmental needs (including emergency services). In
addition, the previous emergency regulations, as well as these
proposed regulations will require IPFs to (i) contract with
non-employee providers of services under arrangement (to the
extent non-employee providers are providing services under
arrangement); (ii) make referrals to employee and contracted
providers of services provided under arrangement; and (iii)
obtain and maintain medical records from all providers of
services provided under arrangement that are not covered by
the facility's per diem. If these requirements are met, DMAS
will continue to directly reimburse providers of services
under  arrangement using  existing  reimbursement
methodologies.

These regulations will have no effect on the health, safety or
welfare of either Medicaid eligible individuals or on citizens
of the Commonwealth.

Substance: The sections of the State Plan for Medical
Assistance that are affected by this action are (i) Amount,
Duration, and Scope of Medical and Remedial Services
Provided to Categorically/Medically Needy Individuals-
EPSDT Services (12VAC30-50-130); (ii) Standards
Established and Methods Used to Assure High Quality of
Care (Utilization control: freestanding psychiatric hospitals
(12VAC30-60-25)); (iii) Methods and Standards for
Establishing Payment Rates-Inpatient Hospital Services
(12VAC30-70-201, 12VAC30-70-321, 12VAC30-70-415,
and 12VAC30-70-417); and (iv) Methods and Standards for
Establishing Payment Rates-Other Types of Providers
(inpatient psychiatric services in residential treatment
facilities (under EPSDT (12VAC30-80-21)). The state-only
regulations that are affected by this action are Residential
Psychiatric Treatment for Children and Adolescents (plans of
care; review of plans of care (12VAC30-130-850 through
12VAC30-130-890)).

Prior to the emergency regulations, DMAS paid separately for
professional services, such as physician or pharmacy services,
that were furnished in facilities (hospitals, nursing facilities,
residential treatment centers, etc.) to inpatients or residents.
At that time, each provider was only required to maintain
records for the services they furnished directly. The facilities
(hospitals, nursing facilities, and residential treatment centers)
were not required to make referrals for or maintain results of
these services.

When a child is in an inpatient psychiatric facility (either
freestanding public or private psychiatric hospitals or
residential treatment centers), under CMS interpretation as a
result of the referenced court order, these separate payments
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to the providers of professional services and for drugs are not
eligible for federal Medicaid matching funds unless the
services are part of the inpatient psychiatric benefit. To be
part of the inpatient psychiatric benefit and eligible for federal
Medicaid matching funds, the IPF must oversee and arrange
for these services, maintain the medical records of care
furnished to these individuals, and ensure that services are
furnished under the direction of a physician. If these
requirements are met, DMAS may continue to directly
reimburse providers of services under arrangement using
existing reimbursement methodologies.

Certain services are already covered by these facilities' per
diem payments. Therefore, the list of services provided under
arrangement affected by this proposed regulation varies by
each facility type (state freestanding psychiatric hospital,
private freestanding psychiatric hospital, and residential
treatment center).

The following chart lists the services provided under
arrangement that may be billed separately for each provider
type, provided that the requirements discussed are met. No
other services may be billed for members under 21 years of
age residing in IPFs.

Services Provided Under Arrangement Residential Private Freestanding State Freestanding
Treatment Centers - Psychiatric Hospitals Psychiatric
Level C Hospitals

Physician services Yes Yes No

Other medical and psychological services Yes Yes No

including those furnished by licensed mental

health professionals and other licensed or

certified health professionals (i.e., oral

surgeons, nutritionists, podiatrists, respiratory

therapists, substance abuse treatment

practitioners)

Outpatient hospital services Yes Yes No

Pharmacy services Yes No Yes

Physical therapy, occupational therapy and Yes Yes No

therapy for individuals with speech, hearing or

language disorders

Durable medical equipment (including Yes No No

prostheses/orthopedic services and supplies

and supplemental nutritional supplies)

Vision services Yes Yes No

Dental and orthodontic services Yes Yes No

Nonemergency transportation services Yes Yes No

Emergency services (including outpatient Yes Yes Yes

hospital, physician and transportation services)

Issues: There are no advantages or disadvantages to private
citizens in these changes. The primary advantages to the
agency and the Commonwealth are that these changes will
comport with federal requirements as a result of the lawsuit.
These changes could be seen as a disadvantage to institutions
that treat mental disease and providers of services under
arrangement because of the additional referral and service
documentation requirements but the changes are necessary to
continue to use Medicaid funds to reimburse for these
services.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. As the
result of a federal court decision,' the Department of Medical
Assistance Services (DMAS) proposes to change the
requirements for inpatient psychiatric facilities (IPFs) and for
providers that offer certain services (such as physician
services, medical and psychologic services, vision, dental and
emergency services) to residents of IPFs.

Result of Analysis. The benefits likely exceed the costs for all
proposed changes.
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Estimated Economic Impact. The U.S. Department of Health
and Human Services Office of Inspector General (OIG)
audited DMAS' claims for non-facility services furnished to
individuals younger than 21 years of age who reside in IPFs
and issued its report on March 17, 2004. The report
concluded that DMAS must refund to the federal Centers for
Medicare & Medicaid Services (CMS) $3.9 million for
disallowed claims (mostly physician and pharmacy claims)
for services furnished to children who resided in IPFs from
July 1, 1997 through June 30, 2001 because these services
were not part of the allowable inpatient psychiatric benefit.
These services were not included in the reimbursement rates
for the IPFs but were billed and paid separately to other
providers of services.

Based on the OIG report, CMS issued a disallowance on
February 29, 2008. DMAS appealed the CMS disallowance
but each appeal was denied resulting in a final decision being
issued by the U.S. Court of Appeals on May 8, 2012.

In response to that decision, and in accordance with CMS'
guidance on the inpatient psychiatric benefit, DMAS
implemented emergency regulations to permit separate billing
for services (referred to by CMS and in the regulations as
"services provided under arrangement") when rendered to
members under age 21 in IPFs when the IPF: i) arranges for
and oversees the provision of all services, including services
furnished through contracted providers; ii) maintains all
records of medical care furnished to these individuals; and iii)
ensures that all services are furnished under the direction of a
physician. DMAS proposes to make the amendments made in
the emergency regulation permanent.’

The proposed amendments are necessary in order to continue
to use federal Medicaid funds to reimburse for the IPF
services detailed above. DMAS receives and passes on to the
IPFs approximately $25 million from CMS annually. The
proposed amendments require additional IPF staff time for
records keeping, billing, physician oversight, and time
educating and attempting to obtain contracts from providers
in the community in a timely manner. Based on a small
survey of IPFs, the proposed requirements in effect currently
under the emergency regulation have cost IPFs approximately
$50,000 to $150,000 (on annual basis) per facility for
additional required staff time. There are 29 IPFs in the
Commonwealth. Thus the proposed requirements increase
costs statewide by approximately $1.45 million to $4.35
million. The proposed amendments do produce a net benefit
in that they help ensure that approximately $25 million in
federal dollars are received for IPF services, whereas the
cumulative cost of the additional staff time is less than $5
million.

Businesses and Entities Affected. The proposed amendments
affect the approximately 21 residential treatment centers, 6
private psychiatric hospitals, and 2 state facilities serving
members under the age of 21 in the Commonwealth, and
numerous providers of services under arrangement

(physicians, psychologists, pharmacies, outpatient hospitals,
dentists, etc.).

Localities Particularly Affected. The proposed amendments
do not disproportionately affect particular localities.

Projected Impact on Employment. The proposed amendments
increase staffing needs for inpatient psychiatric facilities.

Effects on the Use and Value of Private Property. The
proposed amendments require private inpatient psychiatric
facilities to employ additional staff hours. This may
moderately reduce their value. The proposed amendments are
necessary in order to continue to receive federal funding that
exceeds the increased cost of additional staff time.

Real Estate Development Costs. The proposed amendments
do not affect real estate development costs.

Small Businesses:

Definition. Pursuant to § 2.2-4007.04 of the Code of Virginia,
small business is defined as "a business entity, including its
affiliates, that (i) is independently owned and operated and
(ii) employs fewer than 500 full-time employees or has gross
annual sales of less than $6 million."

Costs and Other Effects. The 21 residential treatment centers
are likely small businesses. The proposed amendments
increase costs for the residential treatment centers through
required additional staff time.

Alternative Method that Minimizes Adverse Impact. The
proposed amendments are necessary in order to continue to
receive federal funding that exceeds the increased cost of
additional staff time. Thus there is no alternative method that
minimizes adverse impact.

Adverse Impacts:

Businesses. The proposed amendments increase costs for the
residential treatment centers and private psychiatric hospitals
through required additional staff time.

Localities. The proposed amendments do not adversely affect
localities.

Other Entities. The proposed amendments increase costs for
the two affected state facilities through required additional
staff time.

1See https://www.cadc.uscourts.gov/internet/opinions.nsf
/0B411CD77E39203C852579F8004E388A/$file/11-5161-1372715.pdf.

There are minor wording differences in this proposed regulation versus the
emergency regulation. The differences do not substantially change
requirements.

Agency's Response to Economic Impact Analysis: The
agency has reviewed the economic impact analysis prepared
by the Department of Planning and Budget regarding the
regulations concerning the Institutions for Mental Disease
Reimbursement Changes. The agency raises no issues with
this analysis
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Summary:

As a result of a federal court decision, the Department of
Medical Assistance Services (DMAS) proposes to change
the requirements for inpatient psychiatric facilities (IPFs)
and providers that offer certain services, such as
physician, medical, psychological, vision, dental, and
emergency services, to residents of IPFs. The affected IPFs
are state freestanding psychiatric hospitals, private
freestanding psychiatric  hospitals, and residential
treatment facilities (Level C). Item 307 CCC of Chapter 3
of the 2012 Acts of the Assembly, Special Session I, directs
DMAS to develop changes to requirements for nonfacility
services furnished to individuals residing in IPFs to
comply with the court order and a prospective payment
methodology to reimburse institutions treating mental
disease (residential treatment centers and freestanding
psychiatric hospitals) for services furnished by the facility
and by others.

Item 307 CCC of Chapter 806 of the 2013 Acts of the
Assembly directs DMAS to require that institutions that
treat mental diseases provide referral services to their
inpatients when an inpatient needs ancillary services. Item
301 XX of Chapter 3 of the 2014 Acts of the Assembly,
Special Session I, and Item 301 XX of Chapter 665 of the
2015 Acts of the Assembly direct DMAS to revise
reimbursement for services furnished to Medicaid members
in residential treatment centers and freestanding
psychiatric hospitals to include professional, pharmacy,
and other services to be reimbursed separately as long as
the services are in the plan of care developed by the
residential treatment center or the freestanding psychiatric
hospital and arranged by the residential treatment center
or the freestanding psychiatric hospital.

The amendments conform the regulations to these
requirements.

12VAC30-50-130. Skilled—nursing Nursing facility
services, EPSDT, including school health services and

family planning.

A. Skilled—nursing Nursing facility services (other than
services in an institution for mental diseases) for individuals

21 years of age or older.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner of
the healing arts.

B. Early and periodic screening and diagnosis of individuals
under 21 years of age, and treatment of conditions found.

1. Payment of medical assistance services shall be made on
behalf of individuals under 21 years of age, who are
Medicaid eligible, for medically necessary stays in acute
care facilities, and the accompanying attendant physician
care, in excess of 21 days per admission when such
services are rendered for the purpose of diagnosis and

treatment of health conditions identified through a physical
examination.

2. Routine physicals and immunizations (except as
provided through EPSDT) are not covered except that
well-child examinations in a private physician's office are
covered for foster children of the local social services
departments on specific referral from those departments.

3. Orthoptics services shall only be reimbursed if
medically necessary to correct a visual defect identified by
an EPSDT examination or evaluation. The department
shall place appropriate utilization controls upon this
service.

4. Consistent with the Omnibus Budget Reconciliation Act
of 1989 § 6403, early and periodic screening, diagnostic,
and treatment services means the following services:
screening services, vision services, dental services, hearing
services, and such other necessary health care, diagnostic
services, treatment, and other measures described in Social
Security Act 8 1905(a) to correct or ameliorate defects and
physical and mental illnesses and conditions discovered by
the screening services and which are medically necessary,
whether or not such services are covered under the State
Plan and notwithstanding the limitations, applicable to
recipients ages 21 and over, provided for by the—Aet
§ 1905(a) of the Social Security Act.

5. Community mental health services. These services in
order to be covered (i) shall meet medical necessity criteria
based upon diagnoses made by LMHPs who are practicing
within the scope of their licenses and (ii) are reflected in
provider records and on providers' claims for services by
recognized diagnosis codes that support and are consistent
with the requested professional services.

a. Definitions. The following words and terms when used
in this section shall have the following meanings unless
the context clearly indicates otherwise:

"Activities of daily living" means personal care activities
and includes bathing, dressing, transferring, toileting,
feeding, and eating.

"Adolescent or child" means the individual receiving the
services described in this section. For the purpose of the
use of these terms, adolescent means an individual 12-20
years of age; a child means an individual from birth up to
12 years of age.

"Behavioral health services administrator" or "BHSA"
means an entity that manages or directs a behavioral
health benefits program under contract with DMAS.

"Care coordination" means collaboration and sharing of
information among health care providers, who are
involved with an individual's health care, to improve the
care.

"Certified prescreener" means an employee of the local

community services board or behavioral health authority,
or its designee, who is skilled in the assessment and
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treatment of mental illness and has completed a
certification program approved by the Department of
Behavioral Health and Developmental Services.

"Clinical experience" means providing direct behavioral
health services on a full-time basis or equivalent hours of
part-time work to children and adolescents who have
diagnoses of mental illness and includes supervised
internships, supervised practicums, and supervised field
experience for the purpose of Medicaid reimbursement of
(i) intensive in-home services, (ii) day treatment for
children and adolescents, (iii) community-based
residential services for children and adolescents who are
younger than 21 years of age (Level A), or (iv)
therapeutic behavioral services (Level B). Experience
shall not include unsupervised internships, unsupervised
practicums, and unsupervised field experience. The
equivalency of part-time hours to full-time hours for the
purpose of this requirement shall be as established by
DBHDS in the document entitled Human Services and
Related Fields Approved Degrees/Experience, issued
March 12, 2013, revised May 3, 2013.

"DBHDS" means the Department of Behavioral Health
and Developmental Services.

"DMAS" means the Department of Medical Assistance
Services and its contractor or contractors.

"EPSDT" means early and periodic screening, diagnosis,
and treatment.

"Human services field" means the same as the term is
defined by DBHDS in the document entitled Human
Services and Related Fields Approved
Degrees/Experience, issued March 12, 2013, revised
May 3, 2013.

"Individual service plan" or "ISP" means the same as the
term is defined in 12VAC30-50-226.

"Licensed mental health professional” or "LMHP" means
a licensed physician, licensed clinical psychologist,
licensed professional counselor, licensed clinical social
worker, licensed substance abuse treatment practitioner,
licensed marriage and family therapist, or certified
psychiatric clinical nurse specialist.

"LMHP-resident" or "LMHP-R" means the same as
"resident” as defined in (i) 18VAC115-20-10 for licensed
professional counselors; (ii) 18VAC115-50-10 for
licensed marriage and family therapists; or (iii)
18VAC115-60-10 for licensed substance abuse treatment
practitioners. An LMHP-resident shall be in continuous
compliance with the regulatory requirements of the
applicable counseling profession for supervised practice
and shall not perform the functions of the LMHP-R or be
considered a "resident” until the supervision for specific
clinical duties at a specific site has been preapproved in
writing by the Virginia Board of Counseling. For
purposes of Medicaid reimbursement to their supervisors

for services provided by such residents, they shall use the
title "Resident" in connection with the applicable
profession after their signatures to indicate such status.

"LMHP-resident in psychology" or "LMHP-RP" means
the same as an individual in a residency, as that term is
defined in 18VAC125-20-10, program for clinical
psychologists. An LMHP-resident in psychology shall be
in continuous compliance with the regulatory
requirements for supervised experience as found in
18VAC125-20-65 and shall not perform the functions of
the LMHP-RP or be considered a "resident" until the
supervision for specific clinical duties at a specific site
has been preapproved in writing by the Virginia Board of
Psychology. For purposes of Medicaid reimbursement by
supervisors for services provided by such residents, they
shall use the title "Resident in Psychology" after their
signatures to indicate such status.

"LMHP-supervisee in social work," "LMHP-supervisee,"”
or "LMHP-S" means the same as "supervisee" as defined
in 18VAC140-20-10 for licensed clinical social workers.
An LMHP-supervisee in social work shall be in
continuous compliance with the regulatory requirements
for supervised practice as found in 18VAC140-20-50 and
shall not perform the functions of the LMHP-S or be
considered a "supervisee" until the supervision for
specific clinical duties at a specific site is preapproved in
writing by the Virginia Board of Social Work. For
purposes of Medicaid reimbursement to their supervisors
for services provided by supervisees, these persons shall
use the title "Supervisee in Social Work" after their
signatures to indicate such status.

"Progress notes" means individual-specific
documentation that contains the unique differences
particular to the individual's circumstances, treatment,
and progress that is also signed and contemporaneously
dated by the provider's professional staff who have
prepared the notes. Individualized and member-specific
progress notes are part of the minimum documentation
requirements and shall convey the individual's status,
staff interventions, and, as appropriate, the individual's
progress, or lack of progress, toward goals and objectives
in the ISP. The progress notes shall also include, at a
minimum, the name of the service rendered, the date of
the service rendered, the signature and credentials of the
person who rendered the service, the setting in which the
service was rendered, and the amount of time or
units/hours required to deliver the service. The content of
each progress note shall corroborate the time/units billed.
Progress notes shall be documented for each service that
is billed.

"Psychoeducation™ means (i) a specific form of education
aimed at helping individuals who have mental illness and
their family members or caregivers to access clear and
concise information about mental illness and (ii) a way of
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accessing and learning strategies to deal with mental
illness and its effects in order to design effective
treatment plans and strategies.

"Psychoeducational  activities” means  systematic
interventions based on supportive and cognitive behavior
therapy that emphasizes an individual's and his family's
needs and focuses on increasing the individual's and
family's knowledge about mental disorders, adjusting to
mental illness, communicating and facilitating problem
solving and increasing coping skills.

"Qualified mental health professional-child" or "QMHP-
C" means the same as the term is defined in 12VAC35-
105-20.

"Qualified mental health professional-eligible" or
"QMHP-E" means the same as the term is defined in
12VAC35-105-20 and consistent with the requirements
of 12VAC35-105-590.

"Qualified paraprofessional in mental health” or
"QPPMH" means the same as the term is defined in
12VAC35-105-20 and consistent with the requirements
of 12VAC35-105-1370.

"Service-specific provider intake™ means the face-to-face
interaction in which the provider obtains information
from the child or adolescent, and parent or other family
member or members, as appropriate, about the child's or
adolescent's mental health status. It includes documented
history of the severity, intensity, and duration of mental
health care problems and issues and shall contain all of
the following elements: (i) the presenting issue/reason for
referral, (ii) mental health history/hospitalizations, (iii)
previous interventions by providers and timeframes and
response to treatment, (iv) medical profile, (v)
developmental history including history of abuse, if
appropriate, (vi) educational/vocational status, (vii)
current living situation and family history and
relationships, (viii) legal status, (ix) drug and alcohol
profile, (X) resources and strengths, (xi) mental status
exam and profile, (xii) diagnosis, (xiii) professional
summary and clinical formulation, (xiv) recommended
care and treatment goals, and (xv) the dated signature of
the LMHP, LMHP-supervisee, LMHP-resident, or
LMHP-RP.

"Services provided under arrangement” means the same
as defined in 12VAC30-130-850.

b. Intensive in-home services (IIH) to children and
adolescents under age 21 shall be time-limited
interventions provided in the individual's residence and
when clinically necessary in community settings. All
interventions and the settings of the intervention shall be
defined in the Individual Service Plan. All 1IH services
shall be designed to specifically improve family
dynamics, provide modeling, and the clinically necessary
interventions that increase functional and therapeutic
interpersonal relations between family members in the

home. IIH services are designed to promote
psychoeducational benefits in the home setting of an
individual who is at risk of being moved into an out-of-
home placement or who is being transitioned to home
from an out-of-home placement due to a documented
medical need of the individual. These services provide
crisis treatment; individual and family counseling;
communication skills (e.g., counseling to assist the
individual and his parents or guardians, as appropriate, to
understand and practice appropriate problem solving,
anger management, and interpersonal interaction, etc.);
care coordination with other required services; and 24-
hour emergency response.

(1) These services shall be limited annually to 26 weeks.
Service authorization shall be required for Medicaid
reimbursement prior to the onset of services. Services
rendered before the date of authorization shall not be
reimbursed.

(2) Service authorization shall be required for services to
continue beyond the initial 26 weeks.

(3) Service-specific provider intakes shall be required at
the onset of services and ISPs shall be required during
the entire duration of services. Services based upon
incomplete, missing, or outdated service-specific
provider intakes or ISPs shall be denied reimbursement.
Requirements for service-specific provider intakes and
ISPs are set out in this section.

(4) These services may only be rendered by an LMHP,
LMHP-supervisee, LMHP-resident, LMHP-RP, a
QMHP-C, or a QMHP-E.

c. Therapeutic day treatment (TDT) shall be provided
two or more hours per day in order to provide therapeutic
interventions. Day treatment programs, limited annually
to 780 units, provide evaluation; medication education
and management; opportunities to learn and use daily
living skills and to enhance social and interpersonal skills
(e.g., problem solving, anger management, community
responsibility, increased impulse control, and appropriate
peer relations, etc.); and individual, group and family
counseling.

(1) Service authorization shall be required for Medicaid
reimbursement.

(2) Service-specific provider intakes shall be required at
the onset of services and ISPs shall be required during
the entire duration of services. Services based upon
incomplete, missing, or outdated service-specific
provider intakes or ISPs shall be denied reimbursement.
Requirements for service-specific provider intakes and
ISPs are set out in this section.

(3) These services may be rendered only by an LMHP,

LMHP-supervisee, LMHP-resident, LMHP-RP, a
QMHP-C, or a QMHP-E.
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d. Community-based services for children and
adolescents under 21 years of age (Level A) pursuant to
42 CFR 440.130(d).

(1) Such services shall be a combination of therapeutic
services rendered in a residential setting. The residential
services will provide structure for daily activities,
psychoeducation,  therapeutic ~ supervision,  care
coordination, and psychiatric treatment to ensure the
attainment of therapeutic mental health goals as
identified in the individual service plan (plan of care).
Individuals qualifying for this service must demonstrate
medical necessity for the service arising from a condition
due to mental, behavioral or emotional illness that results
in significant functional impairments in major life
activities in the home, school, at work, or in the
community. The service must reasonably be expected to
improve the child's condition or prevent regression so
that the services will no longer be needed. The
application of a national standardized set of medical
necessity criteria in use in the industry, such as
McKesson InterQual® Criteria or an equivalent standard
authorized in advance by DMAS, shall be required for
this service.

(2) In addition to the residential services, the child must
receive, at least weekly, individual psychotherapy that is
provided by an LMHP, LMHP-supervisee, LMHP-
resident, or LMHP-RP.

(3) Individuals shall be discharged from this service
when other less intensive services may achieve
stabilization.

(4) Authorization shall be required for Medicaid
reimbursement. Services that were rendered before the
date of service authorization shall not be reimbursed.

(5) Room and board costs shall not be reimbursed.
DMAS shall reimburse only for services provided in
facilities or programs with no more than 16 beds.

(6) These residential providers must be licensed by the
Department of Social Services, Department of Juvenile
Justice, or Department of Behavioral Health and
Developmental Services under the Standards for
Licensed Children's Residential Facilities (22VAC40-
151), Standards—for—tnterim—Regulation—of Children's
Residential—Facilitiess—(6\VAC35-51)  Regulation

Governing Juvenile Group Homes and Halfway Houses
(6VAC35-41), or Regulations for Children's Residential
Facilities (12VAC35-46).

(7) Daily progress notes shall document a minimum of
seven  psychoeducational  activities per  week.
Psychoeducational programming must include, but is not
limited to, development or maintenance of daily living
skills, anger management, social skills, family living
skills, communication skills, stress management, and any
care coordination activities.

(8) The facility/group home must coordinate services
with other providers. Such care coordination shall be
documented in the individual's medical record. The
documentation shall include who was contacted, when
the contact occurred, and what information was
transmitted.

(9) Service-specific provider intakes shall be required at
the onset of services and ISPs shall be required during
the entire duration of services. Services based upon
incomplete, missing, or outdated service-specific
provider intakes or ISPs shall be denied reimbursement.
Requirements for intakes and ISPs are set out in
12VAC30-60-61.

(10) These services may only be rendered by an LMHP,
LMHP-supervisee, LMHP-resident, LMHP-RP, a
QMHP-C, a QMHP-E, or a QPPMH.

e. Therapeutic behavioral services (Level B) pursuant to
42 CFR 440.130(d).

(1) Such services must be therapeutic services rendered
in a residential setting that prevides provide structure for
daily activities, psychoeducation, therapeutic
supervision, care coordination, and psychiatric treatment
to ensure the attainment of therapeutic mental health
goals as identified in the individual service plan (plan of
care). Individuals qualifying for this service must
demonstrate medical necessity for the service arising
from a condition due to mental, behavioral or emotional
illness that results in significant functional impairments
in major life activities in the home, school, at work, or in
the community. The service must reasonably be expected
to improve the child's condition or prevent regression so
that the services will no longer be needed. The
application of a national standardized set of medical
necessity criteria in use in the industry, such as
McKesson InterQual® Criteria, or an equivalent standard
authorized in advance by DMAS shall be required for
this service.

(2)  Authorization is required for Medicaid
reimbursement. Services that are rendered before the date
of service authorization shall not be reimbursed.

(3) Room and board costs shall not be reimbursed.
Facilities that only provide independent living services
are not reimbursed. DMAS shall reimburse only for
services provided in facilities or programs with no more
than 16 beds.

(4) These residential providers must be licensed by the
Department of Behavioral Health and Developmental
Services (DBHDS) under the Regulations for Children's
Residential Facilities (12VAC35-46).

(5) Daily progress notes shall document that a minimum
of seven psychoeducational activities per week occurs.
Psychoeducational programming must include, but is not
limited to, development or maintenance of daily living
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skills, anger management, social skills, family living
skills, communication skills, and stress management.
This service may be provided in a program setting or a
community-based group home.

(6) The individual must receive, at least weekly,
individual psychotherapy and, at least weekly, group
psychotherapy that is provided as part of the program.

(7) Individuals shall be discharged from this service
when other less intensive services may achieve
stabilization.

(8) Service-specific provider intakes shall be required at
the onset of services and ISPs shall be required during
the entire duration of services. Services that are based
upon incomplete, missing, or outdated service-specific
provider intakes or ISPs shall be denied reimbursement.
Requirements for intakes and ISPs are set out in
12VAC30-60-61.

(9) These services may only be rendered by an LMHP,
LMHP-supervisee, LMHP-resident, LMHP-RP, a
QMHP-C, a QMHP-E, or a QPPMH.

(10) The facility/group home shall coordinate necessary
services with other providers. Documentation of this care
coordination shall be maintained by the facility/group
home in the individual's record. The documentation shall
include who was contacted, when the contact occurred,
and what information was transmitted.

6. Inpatient psychiatric services shall be covered for
individuals younger than age 21 for medically necessary
stays in inpatient psychiatric facilities described in 42 CFR
440.160(b)(1) and (b)(2) for the purpose of diagnosis and
treatment of mental health and behavioral disorders
identified under EPSDT when such services are rendered
by=a-A (i) a psychiatric hospital or an inpatient psychiatric
program in a hospital accredited by the Joint Commission
on Accreditation of Healthcare Organizations; or (ii) a
psychiatric facility that is accredited by the Joint
Commission on Accreditation of Healthcare Organizations;
or the Commission on Accreditation of Rehabilitation
Facilities—the—Council-on—Accreditation—of-Servicesfor

Famthes—and—Children—or—the—CouncH—en—Quality—and
Leadership. b- Inpatient psychiatric hospital admissions at
general acute care hospitals and freestanding psychiatric
hospitals shall also be subject to the requirements of
12VAC30-50-100, 12VAC30-50-105, and 12VAC30-60-
25. Inpatient psychiatric admissions to residential
treatment facilities shall also be subject to the requirements
of Part XIV (12VAC30-130-850 et seq.) of Ameunt;

Duration-and-Scope-of Selected-Services 12VAC30-130.

a. The inpatient psychiatric services benefit for
individuals younger than 21 years of age shall include
services defined at 42 CFR 440.160 that are provided
under the direction of a physician pursuant to a
certification of medical necessity and plan of care
developed by an interdisciplinary team of professionals

and shall involve active treatment designed to achieve the
child's discharge from inpatient status at the earliest
possible time. The inpatient psychiatric services benefit
shall include services provided under arrangement
furnished by Medicaid enrolled providers other than the
inpatient psychiatric facility, as long as the inpatient
psychiatric _facility (i) arranges for and oversees the
provision of all services, (ii) maintains all medical
records of care furnished to the individual, and (iii)
ensures that the services are furnished under the direction
of a physician. Services provided under arrangement
shall be documented by a written referral from the
inpatient psychiatric facility. For purposes of pharmacy
services, a prescription ordered by an employee or
contractor of the facility who is licensed to prescribe
drugs shall be considered the referral.

b. Eligible services provided under arrangement with the
inpatient psychiatric facility shall vary by provider type
as_described in this subsection. For purposes of this
section, emergency services means the same as is set out
in 12VAC30-50-310 B.

(1) State freestanding psychiatric hospitals shall arrange
for, maintain records of, and ensure that physicians order
these services: (i) pharmacy services and (ii) emergency
Services.

(2) Private freestanding psychiatric hospitals shall
arrange for, maintain records of, and ensure that
physicians order these services: (i) medical and
psychological services including those furnished by
physicians, licensed mental health professionals, and
other licensed or certified health professionals (i.e.,
nutritionists, podiatrists, respiratory therapists, and
substance abuse treatment practitioners); (ii) outpatient
hospital services; (iii) physical therapy, occupational
therapy, and therapy for individuals with speech, hearing,
or lanquage disorders; (iv) laboratory and radiology
services; (V) vision services; (vi) dental, oral surgery, and
orthodontic_services; (vii) transportation services; and
(viii) emergency services.

(3) Residential treatment facilities, as defined at 42 CFR
483.352, shall arrange for, maintain records of, and
ensure that physicians order these services: (i) medical
and psychological services, including those furnished by
physicians, licensed mental health professionals, and
other licensed or certified health professionals (i.e.,
nutritionists, podiatrists, respiratory therapists, and
substance abuse treatment practitioners); (ii) pharmacy
services; (iii) outpatient hospital services; (iv) physical
therapy, occupational therapy, and therapy for
individuals with speech, hearing, or language disorders;
(v) laboratory and radiology services; (vi) durable
medical equipment; (vii) vision services; (viii) dental,
oral surgery, and orthodontic services; (ix) transportation
services; and (x) emergency Services.

Volume 33, Issue 2

Virginia Register of Regulations

September 19, 2016




Regulations

c. Inpatient psychiatric services are reimbursable only
when the treatment program is fully in compliance with
(i) 42 CFR Part 441 Subpart D, as—econtained—in
specifically 42 CFR 441.151(a) and (b) and 441.152
through 441.156, and (ii) the conditions of participation
in 42 CFR Part 483 Subpart G. Each admission must be
preauthorized and the treatment must meet DMAS
requirements for clinical necessity.

d. Service limits may be exceeded based on medical
necessity for individuals eligible for EPSDT.

7. Hearing aids shall be reimbursed for individuals younger
than 21 years of age according to medical necessity when
provided by practitioners licensed to engage in the practice
of fitting or dealing in hearing aids under the Code of
Virginia.

C. School health services.

1. School health assistant services are repealed effective
July 1, 2006.

2. School divisions may provide routine well-child
screening services under the State Plan. Diagnostic and
treatment services that are otherwise covered under early
and periodic screening, diagnosis and treatment services;
shall not be covered for school divisions. School divisions
to receive reimbursement for the screenings shall be
enrolled with DMAS as clinic providers.

a. Children enrolled in managed care organizations shall
receive screenings from those organizations. School
divisions shall not receive reimbursement for screenings
from DMAS for these children.

b. School-based services are listed in a recipient's
individualized education program (IEP) and covered
under one or more of the service categories described in
8 1905(a) of the Social Security Act. These services are
necessary to correct or ameliorate defects of physical or
mental illnesses or conditions.

3. Service providers shall be licensed under the applicable
state practice act or comparable licensing criteria by the
Virginia Department of Education; and shall meet
applicable qualifications under 42 CFR Part 440.
Identification of defects, illnesses or conditions and
services necessary to correct or ameliorate them shall be
performed by practitioners qualified to make those
determinations within their licensed scope of practice,
either as a member of the IEP team or by a qualified
practitioner outside the IEP team.

a. Service providers shall be employed by the school
division or under contract to the school division.

b. Supervision of services by providers recognized in
subdivision 4 of this subsection shall occur as allowed
under federal regulations and consistent with Virginia
law, regulations, and DMAS provider manuals.

c. The services described in subdivision 4 of this
subsection shall be delivered by school providers; but

may also be available in the community from other
providers.

d. Services in this subsection are subject to utilization
control as provided under 42 CFR Parts 455 and 456.

e. The IEP shall determine whether or not the services
described in subdivision 4 of this subsection are
medically necessary and that the treatment prescribed is
in accordance with standards of medical practice.
Medical necessity is defined as services ordered by IEP
providers. The IEP providers are qualified Medicaid
providers to make the medical necessity determination in
accordance with their scope of practice. The services
must be described as to the amount, duration and scope.

4. Covered services include:

a. Physical therapy, occupational therapy and services for
individuals with speech, hearing, and language disorders,
performed by, or under the direction of, providers who
meet the qualifications set forth at 42 CFR 440.110. This
coverage includes audiology services;

b. Skilled nursing services are covered under 42 CFR
440.60. These services are to be rendered in accordance
to the licensing standards and criteria of the Virginia
Board of Nursing. Nursing services are to be provided by
licensed registered nurses or licensed practical nurses but
may be delegated by licensed registered nurses in
accordance with the regulations of the Virginia Board of
Nursing, especially the section on delegation of nursing
tasks and procedures. The licensed practical nurse is
under the supervision of a registered nurse.

(1) The coverage of skilled nursing services shall be of a
level of complexity and sophistication (based on
assessment, planning, implementation and evaluation)
that is consistent with skilled nursing services when
performed by a licensed registered nurse or a licensed
practical nurse. These skilled nursing services shall
include, but not necessarily be limited to dressing
changes, maintaining patent airways, medication
administration/monitoring and urinary catheterizations.

(2) Skilled nursing services shall be directly and
specifically related to an active, written plan of care
developed by a registered nurse that is based on a written
order from a physician, physician assistant or nurse
practitioner for skilled nursing services. This order shall
be recertified on an annual basis.

c. Psychiatric and psychological services performed by
licensed practitioners within the scope of practice are
defined under state law or regulations and covered as
physicians' services under 42 CFR 440.50 or medical or
other remedial care under 42 CFR 440.60. These
outpatient  services include individual  medical
psychotherapy, group medical psychotherapy coverage,
and family medical psychotherapy. Psychological and
neuropsychological testing are allowed when done for
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purposes other than educational diagnosis, school
admission, evaluation of an individual with intellectual
disability prior to admission to a nursing facility, or any
placement issue. These services are covered in the
nonschool settings also. School providers who may
render these services when licensed by the state include
psychiatrists, licensed clinical psychologists, school
psychologists, licensed clinical social  workers,
professional counselors, psychiatric clinical nurse
specialist, marriage and family therapists, and school
social workers.

d. Personal care services are covered under 42 CFR
440.167 and performed by persons qualified under this
subsection. The personal care assistant is supervised by a
DMAS recognized school-based health professional who
is acting within the scope of licensure. This practitioner
develops a written plan for meeting the needs of the
child, which is implemented by the assistant. The
assistant must have qualifications comparable to those
for other personal care aides recognized by the Virginia
Department of Medical Assistance Services. The
assistant performs services such as assisting with
toileting, ambulation, and eating. The assistant may serve
as an aide on a specially adapted school vehicle that
enables transportation to or from the school or school
contracted provider on days when the student is receiving
a Medicaid-covered service under the IEP. Children
requiring an aide during transportation on a specially
adapted vehicle shall have this stated in the IEP.

e. Medical evaluation services are covered as physicians'
services under 42 CFR 440.50 or as medical or other
remedial care under 42 CFR 440.60. Persons performing
these services shall be licensed physicians, physician
assistants, or nurse practitioners. These practitioners shall
identify the nature or extent of a child's medical or other
health related condition.

f. Transportation is covered as allowed under 42 CFR
431.53 and described at State Plan Attachment 3.1-D
(12VAC30-50-530). Transportation shall be rendered
only by school division personnel or contractors.
Transportation is covered for a child who requires
transportation on a specially adapted school vehicle that
enables transportation to or from the school or school
contracted provider on days when the student is receiving
a Medicaid-covered service under the IEP.
Transportation shall be listed in the child's IEP. Children
requiring an aide during transportation on a specially
adapted vehicle shall have this stated in the IEP.

g. Assessments are covered as necessary to assess or
reassess the need for medical services in a child's IEP
and shall be performed by any of the above licensed
practitioners within the scope of practice. Assessments
and reassessments not tied to medical needs of the child
shall not be covered.

5. DMAS will ensure through quality management review
that duplication of services will be monitored. School
divisions have a responsibility to ensure that if a child is
receiving additional therapy outside of the school, that
there will be coordination of services to avoid duplication
of service.

D. Family planning services and supplies for individuals of
child-bearing age.
1. Service must be ordered or prescribed and directed or
performed within the scope of the license of a practitioner
of the healing arts.

2. Family planning services shall be defined as those
services that delay or prevent pregnancy. Coverage of such
services shall not include services to treat infertility nor
services to promote fertility.

12VAC30-60-25.  Utilization
psychiatric hospitals.

A. Psychiatric services in freestanding psychiatric hospitals
shall only be covered for eligible persons younger than 21
years of age and older than 64 years of age.

B. Prior authorization required. DMAS shall monitor,
consistent with state law, the utilization of all inpatient
freestanding psychiatric hospital services. All inpatient
hospital stays shall be preauthorized prior to reimbursement
for these services. Services rendered without such prior
authorization shall not be covered.

C. All Medicaid services are subject to utilization review
and audit. Absence of any of the required documentation may
result in denial or retraction of any reimbursement. In each
case for which payment for freestanding psychiatric hospital
services is made under the State Plan:

1. A physician must certify at the time of admission, or at
the time the hospital is notified of an individual's
retroactive eligibility status, that the individual requires or
required inpatient services in a freestanding psychiatric
hospital consistent with 42 CFR 456.160.

2. The physician, physician assistant, or nurse practitioner
acting within the scope of practice as defined by state law
and under the supervision of a physician, must recertify at
least every 60 days that the individual continues to require
inpatient services in a psychiatric hospital.

3. Before admission to a freestanding psychiatric hospital
or before authorization for payment, the attending
physician or staff physician must perform a medical
evaluation of the individual and appropriate professional
personnel must make a psychiatric and social evaluation as
cited in 42 CFR 456.170.

4. Before admission to a freestanding psychiatric hospital
or before authorization for payment, the attending
physician or staff physician must establish a written plan of
care for each recipient patient as cited in 42 CFR 441.155
and 456.180. The plan shall also include a list of services
provided under written contractual arrangement with the

control:  freestanding
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freestanding psychiatric hospital (see 12VAC30-50-130)
that will be furnished to the patient through the
freestanding psychiatric hospital's referral to an employed
or contracted provider, including the prescribed frequency
of treatment and the circumstances under which such
treatment shall be sought.

D. If the eligible individual is 21 years of age or older, then,
in order to qualify for Medicaid payment for this service, he
must be at least 65 years of age.

E. If younger than 21 years of age, it shall be documented
that the individual requiring admission to a freestanding
psychiatric hospital is under 21 years of age, that treatment is
medically necessary, and that the necessity was identified as a
result of an early and periodic screening, diagnosis, and
treatment  (EPSDT)  screening. Required patient
documentation shall include, but not be limited to, the
following:

1. An EPSDT physician's screening report showing the
identification of the need for further psychiatric evaluation
and possible treatment.

2. A diagnostic evaluation documenting a current (active)
psychiatric disorder included in the DSM-III-R that
supports the treatment recommended. The diagnostic
evaluation must be completed prior to admission.

3. For admission to a freestanding psychiatric hospital for
psychiatric services resulting from an EPSDT screening, a
certification of the need for services as defined in 42 CFR
441152 by an interdisciplinary team meeting the
requirements of 42 CFR 441.153 or 441.156 and the The
Psychiatric Inpatient Treatment of Minors Act (8 16.1-335
et seq. of the Code of Virginia).

E. If a Medicaid eligible individual is admitted in an
emergency to a freestanding psychiatric hospital on a
Saturday, Sunday, holiday, or after normal working hours, it
shall be the provider's responsibility to obtain the required
authorization on the next work day following such an
admission.

G. The absence of any of the required documentation
described in this subsection shall result in DMAS' denial of
the requested preauthorization and coverage of subsequent
hospitalization.

F- H. To determine that the DMAS enrolled mental hospital
providers are in compliance with the regulations governing
mental hospital utilization control found in the 42 CFR
456.150, an annual audit will be conducted of each enrolled
hospital. This audit may be performed either on site or as a
desk audit. The hospital shall make all requested records
available and shall provide an appropriate place for the
auditors to conduct such review if done on site. The audits
shall consist of review of the following:

1. Copy of the mental hospital's Utilization Management

Plan to determine compliance with the regulations found in
the 42 CFR 456.200 through 456.245.

2. List of current Utilization Management Committee
members and physician advisors to determine that the
committee's composition is as prescribed in the 42 CFR
456.205 and 456.206.

3. Verification of Utilization Management Committee
meetings, including dates and list of attendees to determine
that the committee is meeting according to their utilization
management meeting requirements.

4. One completed Medical Care Evaluation Study to
include objectives of the study, analysis of the results, and
actions taken, or recommendations made to determine
compliance with 42 CFR 456.241 through 456.245.

5. Topic of one ongoing Medical Care Evaluation Study to
determine the hospital is in compliance with 42 CFR
456.245.

6. From a list of randomly selected paid claims, the
freestanding psychiatric hospital must provide a copy of
the certification for services, a copy of the physician
admission certification, a copy of the required medical,
psychiatric, and social evaluations, and the written plan of
care for each selected stay to determine the hospital's
compliance with §8 16.1-335 through 16.1-348 of the Code
of Virginia and 42 CFR 441.152, 456.160, 456.170,
456.180 and 456.181. If any of the required documentation
does not support the admission and continued stay,
reimbursement may be retracted.

I. The freestanding psychiatric hospital shall not receive a
per diem reimbursement for any day that:

1. The initial or comprehensive written plan of care fails to
include within three business days of the initiation of the
service provided under arrangement all services that the
individual needs while at the freestanding psychiatric
hospital and that will be furnished to the individual through
the freestanding psychiatric _hospital's referral to an
employed or contracted provider of services under
arrangement;

2. The comprehensive plan of care fails to include within
three business days of the initiation of the service the
prescribed frequency of such service or includes a
frequency that was exceeded;

3. The comprehensive plan of care fails to list the
circumstances under which the service provided under
arrangement shall be sought;

4. The referral to the service provided under arrangement
was not present in the patient's freestanding psychiatric
hospital record;

5. The service provided under arrangement was not
supported in that provider's records by a documented
referral from the freestanding psychiatric hospital;

6. The medical records from the provider of services under
arrangement (i.e., admission and discharge documents,
treatment plans, progress notes, treatment summaries, and
documentation of medical results and findings) (i) were not
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present in the patient's freestanding psychiatric hospital

younger than age 21. These inpatient services shall be

record or had not been requested in writing by the

reimbursed according to 12VAC30-70-415 and shall be

freestanding psychiatric _hospital within seven days of

provided according to the requirements set forth in

completion of the service or services provided under

12VAC30-50-130 and 12VAC30-60-25 H. Facilities may

arrangement or (ii) had been requested in writing within
seven days of completion of the service or services, but
had not been received within 30 days of the request, and
had not been re-requested;

7. The freestanding psychiatric hospital did not have a fully
executed contract or an employee relationship with the
provider of services under arrangement in advance of the
provision of such services. For emergency services, the
freestanding _psychiatric _hospital shall have a fully
executed contract with the emergency services hospital
provider prior to submission of the ancillary provider's
claim for payment.

J. The provider of services under arrangement shall be
required to reimburse DMAS for the cost of any such service
billed prior to receiving a referral from the freestanding
psychiatric hospital or in excess of the amounts in the referral.

K. The hospitals may appeal in accordance with the
Administrative Process Act (8 9-6-34:1 2.2-4000 et seq. of the
Code of Virginia) any adverse decision resulting from such
audits which that results in retraction of payment. The appeal
must be requested within—30-days—of the date—of the letter
notifying—the hespital—of theretraction pursuant to the
requirements of 12VVAC30-20-500 et seq.

Part V
Inpatient Hospital Payment System
Article 1
Application of Payment Methodologies

12VAC30-70-201. Application of payment methodologies.

A. The state agency will pay for inpatient hospital services

in general acute care hospitals, rehabilitation hospitals, and
freestanding psychiatric facilities licensed as hospitals under a
prospective payment methodology. This methodology uses
both per case and per diem payment methods. Article 2
(12VAC30-70-221 et seq.) of this part describes the
prospective payment methodology, including both the per
case and the per diem methods.

B. Article 3 (12VAC30-70-400 et seq.) of this part describes
a per diem methodology that applied to a portion of payment
to general acute care hospitals during state fiscal years 1997
and 1998; and that will continue to apply to patient stays with
admission dates prior to July 1, 1996. Inpatient hospital
services that are provided in long stay hospitals shall be
subject to the provisions of Supplement 3 (12VAC30-70-10
through 12VAC30-70-130).

C. Inpatient hospital facilities operated by the Department of
Behavioral Health and Developmental Services (DBHDS)
shall be reimbursed costs except for inpatient psychiatric
services furnished under early and periodic screening,
diagnosis, and treatment (EPSDT) services for individuals

also receive disproportionate share hospital (DSH) payments.
The criteria for DSH eligibility and the payment amount shall
be based on subsection F of 12VAC30-70-50. If the DSH
limit is exceeded by any facility, the excess DSH payments
shall be distributed to all other qualifying DBHDS facilities
in proportion to the amount of DSH they otherwise receive.

D. Transplant services shall not be subject to the provisions
of this part. Reimbursement for covered liver, heart, and bone
marrow/stem cell transplant services and any other medically
necessary transplantation procedures that are determined to
not be experimental or investigational shall be a fee based
upon the greater of a prospectively determined, procedure-
specific flat fee determined by the agency or a prospectively
determined, procedure-specific percentage of usual and
customary charges. The flat fee reimbursement will cover
procurement costs; all hospital costs from admission to
discharge for the transplant procedure; and total physician
costs for all physicians providing services during the hospital
stay, including radiologists, pathologists, oncologists,
surgeons, etc. The flat fee reimbursement does not include
pre-hospitalization and post-hospitalization for the transplant
procedure or pretransplant evaluation. If the actual charges
are lower than the fee, the agency shall reimburse the actual
charges. Reimbursement for approved transplant procedures
that are performed out of state will be made in the same
manner as reimbursement for transplant procedures
performed in the Commonwealth. Reimbursement for
covered kidney and cornea transplants is at the allowed
Medicaid rate. Standards for coverage of organ transplant
services are in 12VAC30-50-540 through 12VAC30-50-580.

E. Reduction of payments methodology.

1. For state fiscal years 2003 and 2004, the Department of
Medical Assistance Services (DMAS) shall reduce
payments to hospitals participating in the Virginia
Medicaid Program by $8,935,825 total funds, and
$9,227,815 total funds respectively. For purposes of
distribution, each hospital's share of the total reduction
amount shall be determined as provided in this subsection.

2. Determine base for revenue forecast.

a. DMAS shall use, as a base for determining the
payment reduction distribution for hospitals Type | and
Type 11, net Medicaid inpatient operating reimbursement
and outpatient reimbursed cost, as recorded by DMAS
for state fiscal year 1999 from each individual hospital
settled cost reports. This figure is further reduced by
18.73%, which represents the estimated statewide HMO
average percentage of Medicaid business for those
hospitals engaged in HMO contracts, to arrive at net
baseline proportion of non-HMO hospital Medicaid
business.
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b. For freestanding psychiatric hospitals, DMAS shall
use estimated Medicaid revenues for the six-month
period (January 1, 2001, through June 30, 2001), times
two, and adjusted for inflation by 4.3% for state fiscal
year 2002, 3.1% for state fiscal year 2003, and 3.7% for
state fiscal year 2004, as reported by DRI-WEFA, Inc.'s,
hospital input price level percentage moving average.

3. Determine forecast revenue.

a. Each Type I hospital's individual state fiscal year 2003
and 2004 forecast reimbursement is based on the
proportion of non-HMO business (see subdivision 2 a of
this subsection) with respect to the DMAS forecast of
SFY 2003 and 2004 inpatient and outpatient operating
revenue for Type | hospitals.

b. Each Type IlI, including freestanding psychiatric,
hospital's individual state fiscal year 2003 and 2004
forecast reimbursement is based on the proportion of
non-HMO business (see subdivision 2 of this subsection)
with respect to the DMAS forecast of SFY 2003 and
2004 inpatient and outpatient operating revenue for Type
Il hospitals.

4. Each hospital's total yearly reduction amount is equal to
their its respective state fiscal year 2003 and 2004 forecast
reimbursement as described in subdivision 3 of this
subsection, times 3.235857% for state fiscal year 2003, and
3.235857%, for the first two quarters of state fiscal year
2004 and 2.88572% for the last two quarters of state fiscal
year 2004, not to be reduced by more than $500,000 per
year.

5. Reductions shall occur quarterly in four amounts as
offsets to remittances. Each hospital's payment reduction
shall not exceed that calculated in subdivision 4 of this
subsection. Payment reduction offsets not covered by
claims remittance by May 15, 2003, and 2004, will be
billed by invoice to each provider with the remaining
balances payable by check to the Department of Medical
Assistance Services before June 30, 2003, or 2004, as
applicable.

F. Consistent with 42 CFR 447.26 and effective July 1,
2012, the Commonwealth shall not reimburse inpatient
hospitals for provider-preventable conditions (PPCs), which
include:

1. Health care-acquired conditions (HCACs). HCACs are
conditions occurring in any hospital setting, identified as a
hospital-acquired condition (HAC) by Medicare other than
deep vein thrombosis (DVT)/pulmonary embolism (PE)
following total knee replacement or hip replacement
surgery in pediatric and obstetric patients.

2. Other provider preventable conditions (OPPCs) as
follows: (i) wrong surgical or other invasive procedure
performed on a patient; (ii) surgical or other invasive
procedure performed on the wrong body part; or (iii)

surgical or other invasive procedure performed on the
wrong patient.

12VAC30-70-321. Hospital specific operating rate per
day.

A. The hospital specific operating rate per day shall be equal
to the labor portion of the statewide operating rate per day, as
determined in subsection A of 12VAC30-70-341, times the
hospital's Medicare wage index plus the nonlabor portion of
the statewide operating rate per day.

B. For rural hospitals, the hospital's Medicare wage index
used in this section shall be the Medicare wage index of the
nearest metropolitan wage area or the effective Medicare
wage index, whichever is higher.

C. Effective July 1, 2008, and ending after June 30, 2010,
the hospital specific operating rate per day shall be reduced
by 2.683%.

12VAC30-70-415. Reimbursement for
psychiatric hospital services under EPSDT.

A. The freestanding psychiatric hospital specific rate per day
for_psychiatric_cases shall be equal to the hospital specific
operating rate per day, as determined in subsection A of
12VAC30-70-321 plus the hospital specific capital rate per
day for freestanding psychiatric cases.

B. The freestanding psychiatric hospital specific capital rate
per day for psychiatric cases shall be equal to the Medicare
geographic _adjustment factor (GAF) for the hospital's
geographic area times the statewide capital rate per day for
freestanding psychiatric _cases times the percentage of
allowable cost specified in 12VAC30-70-271.

C. The statewide capital rate per day for psychiatric cases
shall be equal to the weighted average of the GAF-

freestanding
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standardized capital cost per day of facilities licensed as
freestanding psychiatric hospitals.

D. The capital cost per day of facilities licensed as
freestanding psychiatric hospitals shall be the average charges
per day of psychiatric cases times the ratio total of capital cost
to total charges of the hospital, using data available from
Medicare cost report.

E. Effective July 1, 2014, services provided under
arrangement, as defined in subdivisions B 6 a and B 6 b of
12VAC30-50-130, shall be reimbursed directly by DMAS,
according to the reimbursement methodology prescribed for
each provider in 12VVAC30-80 or elsewhere in the State Plan,
to _a provider of services under arrangement if all of the
following are met:

1. The services are included in the active treatment plan of
care developed and signed as described in subdivision C 4
of 12VAC30-60-25; and

2. The services are arranged and overseen by the
freestanding psychiatric hospital treatment team through a
written referral to a Medicaid enrolled provider that is
either an employee of the freestanding psychiatric hospital
or under contract for services provided under arrangement.

12VAC30-70-417. Reimbursement for inpatient
psychiatric services in residential treatment facilities
(Level C) under EPSDT.

A. Effective January 1, 2000, DMAS shall pay for inpatient
psychiatric services in residential treatment facilities provided
by participating providers under the terms and payment
methodology described in this section.

B. Effective January 1, 2000, payment shall be made for
inpatient psychiatric services in residential treatment facilities
using a per diem payment rate as determined by DMAS based
on information submitted by enrolled residential psychiatric
treatment facilities. This rate shall constitute direct payment
for _all residential psychiatric treatment facility services,
excluding all services provided under arrangement that are
reimbursed in the manner described in subsection D of this
section.

C. Enrolled residential treatment facilities shall submit cost
reports on uniform reporting forms provided by DMAS at
such time as required by DMAS. Such cost reports shall
cover a 12-month period. If a complete cost report is not
submitted by a provider, DMAS shall take action in
accordance with its policies to assure that an overpayment is
not being made.

D. Effective July 1, 2014, services provided under
arrangement, as defined in subdivisions B 6 a and B 6 b of
12VAC30-50-130, shall be reimbursed directly by DMAS to
a provider of services provided under arrangement according
to the reimbursement methodology prescribed for that
provider type elsewhere in the State Plan if all of the
following are met:

1. The services provided under arrangement are included in
the active written treatment plan of care developed and
signed as described in section 12VVAC30-130-890; and

2. The services provided under arrangement are arranged
and overseen by the residential treatment facility treatment
team through a written referral to a Medicaid enrolled
provider that is either an employee of the residential
treatment facility or under contract for services provided
under arrangement.

NOTICE: The following forms used in administering the

regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (12VAC30-70)

Computation of Inpatient Operating Cost, HCFA-2552-92
D-1 (12/92).

Apportionment of Cost of Services Rendered by Interns and
Residents, HCFA-2552-92 D-2 (12/92).

Cost Reporting Forms for Hospitals (Map 783 Series), eff.
10/15/93

Certification by Officer or Administrator of Provider
Analysis of Interim Payments for Title XIX Services
Computation of Title XIX Ratio of Cost to Charges

Computation of Inpatient and Outpatient Ancillary Service
Costs

Computation of Outpatient Capital Reduction
Computation of Title XIX Outpatient Costs

Computation of Charges for Lower of Cost or Charge
Comparison

Computation of Title XIX Reimbursement Settlement

Computation of Net Medicaid Inpatient Operating Cost
Adjustment

Calculation of Medicaid Inpatient Profit Incentive for
Hospitals

Plant Costs
Education Costs
Obstetrical Care Requirements Certification

Computation for Separating the Allowable Plant and
Education Cost (pass-throughs) from the Inpatient
Medicaid Hospital Costs

Cost Reporting Form Residential Treatment Facilities, RTF-
608 (undated, filed 9/2016)

12VAC30-80-21. Inpatient—psychiatric—services—in

Reimbursement for _services furnished individuals
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residing _in _a freestanding psychiatric _hospital _or
residential treatment center (Level C).

A. Reimbursement for all services furnished to individuals

12VAC30-130-890 to improve his condition to the extent that
inpatient care is no longer necessary.

"Emergency services" means a medical condition
manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that a prudent layperson, who
possesses an average knowledge of health and medicine,
could reasonably expect the absence of immediate medical
attention to result in placing the health of the individual (or,
with respect to a pregnant woman, the health of the woman or
her unborn child) in serious jeopardy, serious impairment to
bodily functions, or serious dysfunction of any bodily organ
or part.

"Individual™ or "individuals"” means a child or adolescent
younger than 21 years of age who is receiving a service
covered under this part of this chapter.

"Initial plan of care" means a plan of care established at
admission, signed by the attending physician or staff
physician, that meets the requirements in 12VVAC30-130-890.

"Inpatient psychiatric facility" or "IPF" means a private or
state-run _freestanding psychiatric hospital or psychiatric
residential treatment center.

younger than 21 years of age who are residing in a
freestanding psychiatric _hospital shall be based on the
freestanding psychiatric_hospital reimbursement described in
12VAC30-70-415 and the reimbursement of services
provided under arrangement described in 12VAC30-80.

B. Reimbursement for all services furnished to individuals
younger than 21 years of age who are residing in a residential
treatment center (Level C) shall be based on the the
residential treatment center (Level C) reimbursement
described in 12VAC30-70-417 and the reimbursement of
services provided under arrangement described in 12VAC30-
80.

Part X1V
Residential Psychiatric Treatment for Children and
Adolescents

12VAC30-130-850. Definitions.

The following words and terms when used in this part shall
have the following meanings, unless the context clearly
indicates otherwise:

"Active treatment” means implementation of a
professionally developed and supervised individual plan of
care that must be designed to achieve the recipient's discharge
from inpatient status at the earliest possible time.

"Certification" means a statement signed by a physician that
inpatient services in a residential treatment facility are or
were needed. The certification must be made at the time of
admission, or, if an individual applies for assistance while in
a mental hospital or residential treatment facility, before the
Medicaid agency authorizes payment.

"Comprehensive individual plan of care" or "CIPOC" means
a written plan developed for each recipient in accordance with

"Recertification” means a certification for each applicant or
recipient that inpatient services in a residential treatment
facility are needed. Recertification must be made at least
every 60 days by a physician, or physician assistant or nurse
practitioner acting within the scope of practice as defined by
state law and under the supervision of a physician.

"Recipient” or "recipients” means the child or adolescent
younger than 21 years of age receiving this covered service.

"RTC-Level C" means a psychiatric residential treatment
facility (Level C).

"Services provided under arrangement" means services
including physician and other health care services that are
furnished to children while they are in an IPF that are billed
by the arranged practitioners separately from the IPF per
diem.
12VAC30-130-890. Plans of care; review of plans of care.

A. All Medicaid services are subject to utilization review
and audit. The absence of any required documentation may
result in denial or retraction of any reimbursement.

B. For Residential Treatment Services (Level C) (RTS-
Level C), an initial plan of care must be completed at
admission and a Comprehensive Individual Plan of Care
(CIPOC) must be completed no later than 14 days after
admission.

B- C. Initial plan of care (Level C) must include:

1. Diagnoses, symptoms, complaints, and complications
indicating the need for admission;

2. A description of the functional level of the recipient
individual;

3. Treatment objectives with short-term and long-term
goals;

Volume 33, Issue 2

Virginia Register of Regulations

September 19, 2016




Regulations

4. Any orders for medications, treatments, restorative and
rehabilitative services, activities, therapies, social services,
diet, and special procedures recommended for the health
and safety of the patient individual and a list of services
provided under arrangement (see 12VAC30-50-130 for
eligible services provided under arrangement) that will be
furnished to the individual through the RTC-Level C's

2. Recommend changes in the plan as indicated by the
recipient's individual's overall adjustment as an inpatient.

E: E. The development and review of the plan of care for

Level C as specified in this section satisfies the facility's
utilization control requirements for recertification and
establishment and periodic review of the plan of care, as
required in 42 CFR 456.160 and 456.180.

referral to an employed or a contracted provider of services
under_arrangement, including the prescribed frequency of
treatment _and the circumstances under which such
treatment shall be sought;

5. Plans for continuing care, including review and
modification to the plan of care;

6. Plans for discharge; and
7. Signature and date by the physician.

G- D. The CIPOC for Level C must meet all of the following
criteria:

1. Be based on a diagnostic evaluation that includes
examination of the medical, psychological, social,
behavioral, and developmental aspects of the recipients
individual's situation and must reflect the need for inpatient
psychiatric care;

2. Be developed by an interdisciplinary team of physicians
and other personnel specified under subsection £ G of this
section, who are employed by, or provide services to,
patients in the facility in consultation with the recipient
individual and his parents, legal guardians, or appropriate
others in whose care he will be released after discharge;

3. State treatment objectives that must include measurable
short-term and long-term goals and objectives, with target
dates for achievement;

4. Prescribe an integrated program of therapies, activities,
and experiences designed to meet the treatment objectives
related to the diagnosis; and

5. Include a list of services provided under arrangement
(described in 12VAC30-50-130) that will be furnished to
the individual through referral to an employee or a
contracted provider of services under arrangement,
including the prescribed frequency of treatment and the
circumstances under which such treatment shall be sought;
and

6. Describe comprehensive discharge plans and
coordination of inpatient services and post-discharge plans
with related community services to ensure continuity of
care upon discharge with the recipient's individual's family,
school, and community.

F- G. Team developing the CIPOC for Level C. The

following requirements must be met:

1. At least one member of the team must have expertise in
pediatric mental health. Based on education and
experience, preferably including competence in child
psychiatry, the team must be capable of all of the
following:

a. Assessing the reeipient's individual's immediate and
long-range therapeutic needs, developmental priorities,
and personal strengths and liabilities;

b. Assessing the potential resources of the recipients
individual's family;

c. Setting treatment objectives; and

d. Prescribing therapeutic modalities to achieve the plan's
objectives.

2. The team must include, at a minimum, either:
a. A board-eligible or board-certified psychiatrist;

b. A clinical psychologist who has a doctoral degree and
a physician licensed to practice medicine or osteopathy;
or

c. A physician licensed to practice medicine or
osteopathy with specialized training and experience in
the diagnosis and treatment of mental diseases, and a
psychologist who has a master's degree in clinical
psychology or who has been certified by the state or by
the state psychological association.

3. The team must also include one of the following:
a. A psychiatric social worker;

b. A registered nurse with specialized training or one
year's experience in treating mentally ill individuals;

c. An occupational therapist who is licensed, if required
by the state, and who has specialized training or one year
of experience in treating mentally ill individuals; or

d. A psychologist who has a master's degree in clinical
psychology or who has been certified by the state or by
the state psychological association.

| ﬁ : ) | - It i
i j j -H. The RTC-Level

C shall not receive a per diem reimbursement for any day
that:

1. The initial or comprehensive written plan of care fails
to include within three business days of the initiation of
the service provided under arrangement:

D: E. Review of the CIPOC for Level C. The CIPOC must
be reviewed every 30 days by the team specified in
subsection E G of this section to:

1. Determine that services being provided are or were
required on an inpatient basis; and
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(a) The prescribed frequency of treatment of such
service, or includes a frequency that was exceeded; or

(b) All services that the individual needs while residing
at the RTC-Level C and that will be furnished to the

LMHP no later than 30 days after admission. The assessment
must be signed and dated by the LMHP.

£ K. For Community-Based—Services community-based
services for Children children and Adelescents adolescents

individual through the RTC-Level C referral to an
employed or contracted provider of services under
arrangement.

2. The initial or comprehensive written plan of care fails
to list the circumstances under which the service
provided under arrangement shall be sought;

3. The referral to the service provided under arrangement
was not present in the individual's RTC-Level C record;

4. The service provided under arrangement was not
supported in that provider's records by a documented

under 21 (Level A), the initial plan of care must be completed
at admission by the QMHP and a CIPOC must be completed
by the QMHP no later than 30 days after admission. The
individualized plan of care must be signed and dated by the
program director.

4 L. Initial plan of care for Levels A and B must include:

1. Diagnoses, symptoms, complaints, and complications
indicating the need for admission;

2. A description of the functional level of the echild
individual;

referral from the RTC-Level C;

5. The medical records from the provider of services
under arrangement (i.e., admission and discharge
documents, treatment plans, progress notes, treatment
summaries, and documentation of medical results and
findings) (i) were not present in the individual's RTC-
Level C record or had not been requested in writing by
the RTC-Level C within seven days of discharge from or
completion of the service or services provided under
arrangement or (ii) had been requested in writing within
seven days of discharge from or completion of the
service or services provided under arrangement, but not
received within 30 days of the request, and not re-
requested; or

6. The RTC-Level C did not have a fully executed
contract or employee relationship with an independent

3. Treatment objectives with short-term and long-term
goals;

4. Any orders for medications, treatments, restorative and
rehabilitative services, activities, therapies, social services,
diet, and special procedures recommended for the health
and safety of the patient;

5. Plans for continuing care, including
modification to the plan of care; and

6. Plans for discharge.
K- M. The CIPOC for Levels A and B must meet all of the
following criteria:

1. Be based on a diagnostic evaluation that includes
examination of the medical, psychological, social,
behavioral, and developmental aspects of the ¢hilds
individual's situation and must reflect the need for

review and

provider of services under arrangement in advance of the
provision of such services. For emergency services, the
RTC-Level C shall have a fully executed contract with
the emergency services provider prior to submission of
the emergency service provider's claim for payment.

7. A physician's order for the service under arrangement
is not present in the record.

8. The service under arrangement is not included in the
individual's CIPOC within 30 calendar days of the
physician's order.

I. The provider of services under arrangement shall be
required to reimburse DMAS for the cost of any such service
provided under arrangement that was (i) furnished prior to
receiving a referral or (ii) in excess of the amounts in the
referral. Providers of services under arrangement shall be
required to reimburse DMAS for the cost of any such services
provided under arrangement that were rendered in the
absence of an employment or contractual relationship.

H: J. For Therapeutic—Behavioral—Services therapeutic
behavioral services for Ghildren children and Adelescents

adolescents under 21 (Level B), the initial plan of care must
be completed at admission by the licensed mental health
professional (LMHP) and a CIPOC must be completed by the

residential psychiatric care;

2. The CIPOC for both levels must be based on input from
school, home, other healtheare health care providers, the
child individual and family (or legal guardian);

3. State treatment objectives that include measurable short-
term and long-term goals and objectives, with target dates
for achievement;

4. Prescribe an integrated program of therapies, activities,
and experiences designed to meet the treatment objectives
related to the diagnosis; and

5. Describe comprehensive discharge plans with related
community services to ensure continuity of care upon
discharge with the ehild's individual's family, school, and
community.

L- N. Review of the CIPOC for Levels A and B. The CIPOC
must be reviewed, signed, and dated every 30 days by the
QMHP for Level A and by the LMHP for Level B. The
review must include:

1. The response to services provided;

2. Recommended changes in the plan as indicated by the
child's individual's overall response to the plan of care
interventions; and
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3. Determinations regarding whether the services being
provided continue to be required.

Updates must be signed and dated by the service provider.
—All-Medicaid-senvices are subject-1o H.E'I'Za“e rEVIEw
’ tbs_elnee of & '?g' tFe |ee|u|_|esll docume '|tat|e Hay-resud

VAR. Doc. No. R14-3714; Filed August 19, 2016, 3:08 p.m.

Emergency Regulation

Titles of Requlations: 12VAC30-50. Amount, Duration,
and Scope of Medical and Remedial Care Services
(adding 12VAC30-50-455; repealing 12VAC30-50-440,
12VAC30-50-450, 12VAC30-50-490).

12VAC30-60. Standards Established and Methods Used to
Assure High Quality Care (amending 12VAC30-60-360).

12VAC30-80. Methods and Standards for Establishing
Payment Rates; Other Types of Care (amending
12VAC30-80-110).

12VAC30-120. Waivered Services (amending 12VAC30-
120-700, 12VAC30-120-710, 12VAC30-120-750,
12VAC30-120-751, 12VAC30-120-752, 12VAC30-120-754,
12VAC30-120-756, 12VAC30-120-758, 12VAC30-120-759,
12VAC30-120-760, 12VAC30-120-761, 12VAC30-120-762,
12VAC30-120-764, 12VAC30-120-766, 12VAC30-120-770,
12VAC30-120-773, 12VAC30-120-774, 12VAC30-120-775,
12VAC30-120-777, 12VAC30-120-779, 12VAC30-120-
1000, 12VAC30-120-1005, 12VAC30-120-1020, 12VAC30-
120-1030, 12VAC30-120-1070, 12VAC30-120-1090,
12VAC30-120-1500, 12VAC30-120-1510, 12VAC30-120-
1520, 12VAC30-120-1540; adding 12VAC30-120-501,
12VAC30-120-505, 12VAC30-120-514, 12VAC30-120-515,
12VAC30-120-525, 12VAC30-120-535, 12VAC30-120-545,
12VAC30-120-570, 12VAC30-120-580, 12VAC30-120-735,
12VAC30-120-782, 12VAC30-120-1019, 12VAC30-120-
1021, 12VAC30-120-1022, 12VAC30-120-1023, 12VAC30-
120-1024, 12VAC30-120-1025, 12VAC30-120-1026,
12VAC30-120-1027, 12VAC30-120-1028, 12VAC30-120-
1029, 12VAC30-120-1031, 12VAC30-120-1032, 12VAC30-
120-1033, 12VAC30-120-1034, 12VAC30-120-1035,
12VAC30-120-1036, 12VAC30-120-1037, 12VAC30-120-
1038, 12VAC30-120-1039, 12VAC30-120-1058, 12VAC30-
120-1059, 12VAC30-120-1061, 12VAC30-120-1063,
12VAC30-120-1064, 12VAC30-120-1065, 12VAC30-120-
1066, 12VAC30-120-1067, 12VAC30-120-1068, 12VAC30-
120-1069, 12VAC30-120-1552, 12VAC30-120-1554,
12VAC30-120-1556, 12VAC30-120-1558, 12VAC30-120-
1560, 12VAC30-120-1580; repealing 12VAC30-120-720,
12VAC30-120-730, 12VAC30-120-740, 12VAC30-120-753,
12VAC30-120-776, 12VAC30-120-1010, 12VAC30-120-
1040, 12VAC30-120-1060, 12VAC30-120-1080, 12VAC30-
120-1088, 12VAC30-120-1530, 12VAC30-120-1550).

Statutory Authority: § 32.1-325 of the Code of Virginia;
42 USC § 1396.

Effective Dates: September 1, 2016, through February 28,
2018.

Agency Contact: Emily McClellan, Regulatory Supervisor,
Policy Division, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.

Preamble:

This action concerns the redesign of three of the
Department of Medical Assistance Services (DMAS)
existing home and community-based waivers: Individual
and Family Developmental Disabilities Support Waiver
(12VAC30-120-700 et seq.), which is changing to the
Family and Individual Supports Waiver (FIS); Intellectual
Disability Waiver (12VAC30-120-1000 et seq.), which is
changing to the Community Living Waiver (CL); and the
Day Support Waiver for Individuals with Mental
Retardation (12VAC30-120-1500 et seq.) is changing to
the Building Independence Waiver (BI).

Section 2.2-4011 of the Code of Virginia states that
agencies may adopt emergency regulations in situations in
which Virginia statutory law or the appropriation act or
federal law or federal regulation requires that a regulation
be effective in 280 days or less from its enactment, and the
regulation is not exempt under the provisions of
subdivision A 4 of § 2.2-4006 of the Code of Virginia.

Item 301 MMMM (2) of Chapter 665 of the 2015 Acts of
the Assembly directed: "The Department of Medical
Assistance Services, in collaboration with the Department
of Behavioral Health and Developmental Services, shall
report on plans to redesign the Medicaid comprehensive
Intellectual and Developmental Disability waivers prior to
the submission of a request to the Centers for Medicare
and Medicaid Services to amend the waivers. In
developing the report, the departments shall include plans
for the list of services to be included in each waiver,
service limitations, provider qualifications, and proposed
licensing regulatory changes; and proposed changes to the
rate structure for services and the cost to implement such
changes. The Department of Medical Assistance Services,
in collaboration with the Department of Behavioral Health
and Developmental Services, shall report on how the
individuals currently served in the existing waivers and
those expected to transition to the community will be
served in the redesigned waivers based on their expected
level of need for services."”

Item 306 CCCC of Chapter 780 of the 2016 Acts of the
Assembly directed:

"1. The Department of Medical Assistance Services shall
adjust the rates and add new services in accordance with
the recommendations of the provider rate study and the
published formula for determining the SIS® levels and
tiers developed as part of the redesign of the Individual
and Family Developmental Disabilities Support (DD),
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Day Support (DS), and Intellectual Disability (ID)
Waivers. The department shall have the authority to
adjust provider rates and units, effective July 1, 2016, in
accordance with those recommendations with the
exception that no rate changes for Sponsored Residential
services shall take effect until January 1, 2017. The rate
increase for skilled nursing services shall be 25 percent."”

"2. The Department of Medical Assistance Services shall
have the authority to amend the Individual and Family
Developmental Disabilities Support (DD), Day Support
(DS), and Intellectual Disability (ID) Waivers, to initiate
the following new waiver services effective July 1, 2016:
Shared Living Residential, Supported Living Residential,
Independent Living Residential, Community Engagement,
Community Coaching, Workplace Assistance Services,
Private Duty Nursing Services, Crisis Support Services,
Community Based Crisis Supports, Center-based Crisis
Supports, and Electronic Based Home Supports; and the
following new waiver services effective July 1, 2017:
Community Guide and Peer Support Services, Benefits
Planning, and Non-medical Transportation. The rates
and units for these new services shall be established
consistent with recommendations of the provider rate
study and the published formula for determining the SIS
levels and tiers developed as part of the waiver redesign,
with the exception that private duty nursing rates shall be
equal to the rates for private duty nursing services in the
Assistive Technology Waiver and the EPSDT program.
The implementation of these changes shall be developed
in partnership with the Department of Behavioral Health
and Developmental Services."

"3. Out of this appropriation, $328,452 the first year and
$656,903 the second year from the general fund and
$328,452 the first year and $656,903 the second year
from nongeneral funds shall be provided for a Northern
Virginia rate differential in the family home payment for
Sponsored Residential services. Effective January 1,
2017, the rates for Sponsored Residential services in the
Intellectual Disability waiver shall include in the rate
methodology a higher differential of 24.5 percent for
Northern Virginia providers in the family home payment
as compared to the rest-of-state rate. The Department of
Medical Assistance Services and the Department of
Behavioral Health and Developmental Services shall, in
collaboration with sponsored residential providers and
family home providers, collect information and feedback
related to payments to family homes and the extent to
which changes in rates have impacted payments to the
family homes statewide."

"4. For any state plan amendments or waiver changes to
effectuate the provisions of paragraphs CCCC 1 and
CCCC 2 above, the Department of Medical Assistance
Services shall provide, prior to submission to the Centers
for Medicare and Medicaid Services, notice to the
Chairmen of the House Appropriations and Senate

Finance Committees, and post such changes and make
them easily accessible on the department's website."

"5. The department shall have the authority to implement
necessary changes upon federal approval and prior to
the completion of any regulatory process undertaken in
order to effect such changes."

The redesign effort, a collaboration among DMAS, the
Department of Behavioral Health and Developmental
Services (DBHDS), consultants, and stakeholders for the
last two years, combines the target populations of
individuals with intellectual disabilities and other
developmental disabilities and offers new services that are
designed to promote improved community integration and
engagement. This purpose of the redesign is to (i) better
support individuals with disabilities to live integrated and
engaged lives in their communities; (ii) standardize and
simplify access to services; (iii) cover services that
promote community integration and engagement; (iv)
improve providers' capacity and quality by increasing
compensation as they increase expertise; (v) achieve better
outcomes for individuals supported in smaller community
settings; and (vi) facilitate meeting the Commonwealth's
commitments under the community integration mandate of
the American with Disabilities Act (42 USC § 12101 et
seq.), the Supreme Court's Olmstead Decision, and the
2012 U.S. Department of Justice Settlement Agreement.

Significant input throughout the redesign process has been
collected from individuals, their families, affected
providers, advocates, and other stakeholders as well as
national experts. Extensive data has been collected to
redesign the current waiver system to more closely link
medical/support needs with expenditures. For individuals
with intellectual/developmental disabilities and their
families, the system will be accessed via a single local
point of entry (the Community Services Boards/Behavioral
Health Authorities (CSB/BHAS)).

An expanded array of service options over those currently
covered in the existing waivers is recommended to enable
individuals with disabilities to successfully live in their
communities. New services include (i) crisis support
(including center-based and community-based) services;
(if) shared living supports; (iii) independent living
supports; (iv) supported living residential; (v) community
engagement supports; (vi) community coaching supports;
(vii) community guide supports; (viii) workplace assistance
services; (ix) private duty nursing; and (x) electronic home
based supports.

Some currently existing services are being modified and
one existing service (prevocational services) is being
repealed. Current services include (i) skilled nursing
services; (ii) therapeutic consultation; (iii) personal
emergency response systems; (iv) assistive technology; (v)
environmental modifications; (vi) personal assistance
services; (vii) companion services; (viii) respite services;
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(ix) group day services; (x) group home services; (xi)
sponsored residential services; (xii) individual and family
caregiver training; (xiii) supported living; (xiv) supported
employment; (xv) transition services; and (xvi) services
facilitation.

DMAS and DBHDS recommend retaining the consumer-
direction model of service delivery for personal assistance,
companion, and respite services as currently permitted
with no further expansion of this model to any of the other
existing or new services.

In addition to these new services, all individuals will be
evaluated with the use of a common assessment instrument
(the Supports Intensity Scale (SIS®)) resulting in the
development of their unique individual service plans. Seven
levels of supports will be established for the purpose of
creating the most equitable distribution of funding for core
waiver services. Common definitions of intellectual
disability and developmental disability are recommended.
Standards for a single uniform waiting list are also
recommended as well as criteria for how individuals on the
waiting list will be provided their choice of available
services. Since the target populations of these three
waivers are being merged under the single definition of
developmental disability, the individual eligibility sections
of the regulations are also being merged into a single set
of regulations at 12VAC30-120-500 et seq.

DMAS case management regulations (12VAC30-50-440,
12VAC30-50-450, and 12VAC30-50-490) are being
repealed and replaced with updated case management
regulations to be located at 12VAC30-50-455.

DMAS longstanding regulation titled "Criteria for care in
facilities for mentally retarded persons” (12VAC30-60-
360) is being renamed "'Criteria for care in facilities for
individuals with developmental disabilities." The phrase
"or waivered rehabilitative services for the mentally
retarded" is being removed from 12VAC30-60-360 B
relevant to this regulatory action because for this waiver
redesign, the level of functioning criteria for institutional
services is being replaced with the Virginia Individual
Developmental Disabilities Eligibility (VIDES) Survey (for
infants, children, and adults) as established in 12VAC30-
120-500 et seq. The other changes indicated for 12VAC30-
60-360 are technical corrections to update the regulation
to the Registrar's current format and labeling standards.

Current policy:

Individual and Family Developmental Disabilities Support
(DD) Waiver: This waiver was originally developed in
2000 to serve the needs of individuals, and their families,
who require the level of care provided in Intermediate
Care Facilities for Individuals with Intellectual
Disabilities (ICF/IID) (formerly Intermediate Care
Facilities for the Mentally Retarded (ICF/MR)). Such
individuals must be older than six years of age and have
diagnoses of either autism or severe chronic disabilities

identified in 42 CFR 435.1009 (cerebral palsy or epilepsy,
any other condition (other than mental illness) that impairs
general intellectual functioning, manifests itself prior to
the individual's 22nd birthday, is expected to continue
indefinitely, and results in substantial limitation of three or
more areas of major life activity (self-care, language,
learning, mobility, self-direction, independent living)). The
originally covered services were (i) in-home residential
support; (ii) day support; (iii) prevocational services; (iv)
supported  employment  services; (v) therapeutic
consultation; (vi) environmental modifications; (vii) skilled
nursing; (viii) assistive technology; (ix) crisis stabilization;
(x) personal care and respite (both agency directed and
consumer directed); (xi) family/caregiver training; (xii)
personal emergency response systems; and (Xxiii)
companion services (both agency directed and consumer
directed). In SFY 2015, this waiver served 913
individuals/families with expenditures of $28,747,525.
Acute care costs for these individuals totaled $9,388,868.

Intellectual Disabilities (ID) Waiver: This waiver was
originally developed in 1991 to serve the needs of
individuals and their families, who are determined to
require the level of care in an ICF/IID. Such individuals
must have a diagnosis of intellectual disability or if
younger than six years old, be at developmental risk of
significant limitations in major life activities. The services
covered in ID are (i) assistive technology; (ii) companion
services (both agency-directed and consumer-directed);
(iii) crisis stabilization; (iv) day support; (v) environmental
modifications; (vi) personal assistance and respite (both
agency-directed and consumer-directed); (vii) personal
emergency response systems; (viii) prevocational services;
(ix) residential support services; (x) services facilitation
(only for consumer-directed services); (xi) skilled nursing
services; (xii) supported employment; (xiii) therapeutic
consultation; and (xiv) transition services. In SFY 2015,
this waiver served 10,174 individuals/families with
expenditures of $693,861,042. Acute care costs for these
individuals totaled $138,928,215.

Day Support (DS) Waiver: This waiver was originally
developed in 2005 to serve the needs of individuals, along
with their families, who have intellectual disabilities and
have been determined to require the level of care in an
ICF/IID. This waiver was developed to address the
overwhelming needs of this population of individuals in the
Commonwealth, because the ID waiver operated at
capacity and was not funded for the higher numbers of
individuals who required the covered services. This waiver
was intended to be temporary measure while the
individuals on the waiting list waited for an opening in the
ID waiver. The services covered in DS are (i) day support;
(ii) prevocational services; and (iii) supported
employment. In SFY 2015, this waiver served 271
individuals/families with expenditures of $3,806,006. Acute
care costs for these individuals totaled $3,103,295.
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Issues:

The Commonwealth's three waivers have not been
substantially updated in recent years. DMAS and DBHDS
have undertaken this waiver redesign in consideration of
recent federal policy changes to ensure that Virginia's
system of services and supports fully embraces community
inclusion and full access for individuals who have
disabilities. This redesign effort is important to (i) provide
community-based services for individuals with significant
medical and behavioral support needs; (ii) expand
opportunities that promote smaller, more integrated
independent living options with needed supports; (iii)
enable providers to adapt their service provision and
business model to support the values and expectations of
the federally required community integration mandate; and
(iv) comply with Settlement Agreement elements requiring
expansion of integrated residential/day services and
employment options for persons with
intellectual/developmental disabilities.

In Virginia, funding and payment for services are broadly
related to individual support needs. DMAS has found that
differing expenditures have become associated with people
who have similar needs. Currently, an individual's level of
need for resources and supports is often not correlated to
waiver expenditures. Over time, DMAS and DBHDS expect
that better correlating individuals' support levels with the
costs of their needs will enable the Commonwealth to more
precisely predict costs, thereby leading to improved
budgeting, which is expected to enable serving more
individuals within current appropriations.

Recommendations:

DMAS and DBHDS recommend amending three existing
waivers into three distinct waivers that will support all
individuals who are eligible and have developmental
disabilities by (i) integrating individuals with
developmental disabilities into their communities by
providing needed supports and resources; (ii)
standardizing and simplifying access to services; (iii)
offering services that promote community integration and
engagement; (iv) improving providers' capacities and
quality by increasing reimbursements as quality improves;
(v) aligning this waiver redesign with recent research
about supporting such individuals in smaller communities
in order to achieve better outcomes; and (vi) creating a
single, statewide waiting list that DBHDS will maintain to
replace current waiting lists. Individuals will be ranked by
priority based on the degree of jeopardy to their health and
safety due to their unpaid caregivers' circumstances.
Individuals and family/caregivers will have appeal rights
for the priority assignment process but not the actual slot
allocation determination.

DMAS and DBHDS believe that these recommendations
will enable the Commonwealth to meet its obligations
under the community integration mandate of the ADA, the

12VAC30-50-440.
individuals-with-mentalretardation: (Repealed.)

Supreme Court's Olmstead Decision, and the 2012
Settlement Agreement with the U.S. Department of Justice.

Family and Individual Supports (FIS) Waiver (formerly the
DD Waiver): This new waiver will continue to support
individuals with disabilities who are living with their
families, friends or in their own residences. It will support
individuals who have some medical or behavioral needs
and will be open to children and adults. The following
services will be added: (i) shared living; (ii) supported
living residential; (iii) community coaching; (iv)
community engagement; (v) workplace assistance services;
(vi) private duty nursing; (vii) crisis support services; (viii)
community-based crisis supports; (ix) center-based crisis
supports; and (x) electronic home based supports.

Community Living Waiver (formerly the ID Waiver): This
new waiver will remain a comprehensive waiver that
includes 24/7 residential support services for those who
require this level of support. It will be open to children and
adults with developmental disabilities who may require
intense medical supports, behavioral supports, or both.
The following services will be added: (i) crisis support
services; (ii) supported living residential; (iii) shared
living; (iv) electronic home based support; (v) community
engagement; (vi) community coaching; (vii) community
guide (peer mentoring); (viii) community-based and
center-based crisis supports; (ix) individual and
family/caregiver training; (x) private duty nursing; and
(xi) workplace assistance services.

Building Independence  Waiver  (formerly DS
Waiver): This new waiver will support adults (18 years of
age and older) who are able to live in their communities
and control their own living arrangements with minimal
supports. The following services will be added: (i) assistive
technology; (ii) community-based and center-based crisis
supports; (iii) environmental modifications; (iv) Personal
Emergency Response Systems and electronic home based
supports; (v) transition services; (vi) shared living; (vii)
independent living supports; and (viii) community
engagement/ coaching (peer mentoring) services.
Currently provided prevocational services (defined as
preparing an individual for paid/unpaid employment such
as accepting supervision, attendance, task completion,
problem solving, and safety) are recommended for
discontinuation as part of this redesign action.

Case—managerment—services—for
A—TFarget—Group—Medicatd—ehgible—indhiduals—who—are
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12VAC30-50-450.
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12VAC30-50-455. Support coordination/case management g. Following and monitoring the individual to assess
for individuals with developmental disabilities (DD). ongoing progress and ensuring services are delivered;

A. Target group. Individuals who have a developmental and
disability as defined in 8§ 37.2-100 of the Code of Virginia h. Educating and counseling that guides the individual
shall be eligible for support coordination/case management. and develops a supportive relationship that promotes the

1. An individual receiving DD support coordination/case
management shall mean an individual for whom there is an

ISP.
2. There shall be no maximum service limits for support

individual support plan (ISP) in effect that requires

coordination/case _management _services _except _for

monthly direct or _in-person contact, communication, or

individuals residing in institutions or medical facilities. For

activity with the individual and family/caregiver, as

these individuals, reimbursement for support

appropriate, service providers, and other authorized

coordination/case management shall be limited to 90 days

representatives including at least one face-to-face contact

pre-discharge (immediately preceding discharge) from the

between the individual and the support coordinator/case

institution into _the community. While individuals may

manager _every 90 days. Billing shall be submitted for an

require re-entry to institutions or medical facilities for

individual only for months in which direct or in-person

emergencies, discharge planning efforts should be

contact, activity, or communication occurs and the support

significant to prevent readmission. For this reason, support

coordinator's/case_manager's records document the billed

coordination/case management may be billed for only two

activity. Service providers shall be required to refund

90-day pre-discharge periods in a 12-month period.

payments made by Medicaid if they fail to maintain
adequate documentation to support billed activities.
2. Individuals who have developmental disabilities as

defined in state law but who are on the DD waiting list for
waiver services may receive support coordination/case

E. Qualifications of providers.

1. Services shall not be comparable in amount, duration,
and scope. Authority of § 1915(qg)(1) of the Social Security
Act is hereby invoked to limit support coordination/case

. management _providers to the community services
management services. boards/behavioral _ health  authorities  (CSBs/BHAS).
B. Services shall be provided in the entire Commonwealth. CSBs/BHAs shall contract with private  support

C. Comparability of services. Services shall not be

coordinators/case_managers for this service. CSBs/BHAs

shall have current, signed provider agreements with DMAS
and shall directly bill DMAS for reimbursement.

2. DD support coordinators/case managers shall not be (i)
the direct care staff person, (ii) the immediate supervisor of

comparable in amount, duration, and scope. The authority of
8 1915(q)(1) of the Social Security Act is invoked to provide
services  without regard to the requirements of
8§ 1902(a)(10)(B) and (C) of the Social Security Act.

D. Definition of services.

1. Developmental disability support coordination/case
management services to be provided shall include:

a. Assessing and planning services, to include developing
an ISP, which does not include performing medical and
psychiatric assessment but does include referral for such
assessments;

b. Connecting, joining, arranging, or associating the
individual to or for services and supports specified in the
ISP;

c. Assisting the individual directly for the purpose of
locating, developing, or obtaining needed services and
resources;

d. Coordinating services and service planning with other
agencies _and _service providers involved with the
individual;

e. Enhancing community integration by contacting other
entities to arrange community access and involvement;

f. Making collateral contacts with the individual to
promote implementation of the ISP and successful
community adjustment;

the direct care staff person, (iii) otherwise related by
business or organization to the direct care staff person, or
(iv) an immediate family member of the direct care staff
person.

3. Parents, spouses, or any family living with the
individual may not provide direct  support
coordination/case management services for the individual
or spouse of the individual with whom they live or be
employed by a company that provides support
coordination/case management for the individual, spouse,
or individual with whom they live.

4. Providers of DD support coordination/case management
services shall meet the following criteria:

a. The provider shall guarantee that individuals have
access to emergency services on a 24-hour basis;

b. The provider shall demonstrate the ability to serve
individuals in need of comprehensive services regardless
of the individual's ability to pay or eligibility for
Medicaid;

c. The provider shall have the administrative and
financial management capacity to meet state and federal

requirements;
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d. The provider shall have the ability to document and
maintain individual case records in accordance with state
and federal requirements; and

e. The provider shall be licensed as a developmental
disability support coordination/case _management entity
contracted with the CSB.

5. Support coordinators/case_managers who provide DD
case_management services after September 1, 2016, shall
possess a minimum of an undergraduate degree in a human
services field. Support coordinators/case managers who do
not possess a minimum of an undergraduate degree in a
human_services field may continue to provide support
coordination/case management if they are employed by an
entity with a Medicaid participation agreement to provide
DD case management prior to February 1, 2005, and
maintain _employment with the provider under that
agreement without interruption.

6. In addition to the requirements in subdivision 5 of this
subsection, the support coordinator/case manager shall
possess developmental disability work experience or
relevant education that indicates that the incumbent at
entry level possesses the following knowledge, skills, and
abilities that shall be documented in the employment
application form or supporting documentation or during
the job interview. The knowledge, skills, and abilities shall
include:

a. Knowledge of:

(1) The definition, causes, and program philosophy of
developmental disability;

(2) Treatment modalities and intervention techniques,
such as behavior management, independent living skills
training, supportive counseling, family education, crisis
intervention,  discharge  planning, and  service
coordination;

(3) Different types of assessments and their uses in
program planning;

(4) Individual rights;

(5) Local community resources and service delivery
systems, including support services, eligibility criteria
and intake process, termination criteria and procedures,
and generic community resources;

(6) Types of developmental disability programs and
services;

(7) _ Effective  oral, written, and
communication principles and technigues;

(8) General principles of record documentation; and

(9) The service planning process and the major
components of an individual support plan.

b. Skills in:
(1) Interviewing;

interpersonal

(2) Negotiating with individual consumers and service
providers;
(3) Observing, recording, and reporting behaviors;

(4) ldentifying and documenting an __individual
consumer's _needs for resources, services, and other
assistance;

(5) Identifying services to meet the individual's needs;

(6) Coordinating the provision of services by diverse
public and private providers;

(7) _Analyzing and planning for the service needs of
individuals with developmental disabilities;

(8) Formulating, writing, and implementing individual
support plans to promote goal attainment for individuals
with developmental disabilities;

(9) Successfully using assessment tools; and

(10) Identifying community resources and organizations
and coordinating resources and activities.

c. Ability to:

(1) Demonstrate a positive regard for individuals and
their families (e.g., permitting risk taking, avoiding
stereotypes  of individuals  with  developmental
disabilities, respecting individuals' and families' privacy,
believing individuals can grow);

(2) Be persistent and remain objective;

(3) Work as team member, maintaining effective
interagency and intra-agency working relationships;

(4) Work independently, performing position duties
under general supervision;

(5) Communicate effectively, verbally and in writing;

and

(6) Establish and maintain ongoing

relationships.
7. Support coordinators/case managers who are employed
by an organization contracted with the CSB/BHA shall
receive supervision within the employing organization.
The supervisor of the support coordinator/case manager
shall have at least a master's level degree in a human
services field or have five years of experience in the field
working with individuals with developmental disability as
defined in 8§ 37.2-100 of the Code of Virginia, or both.

8. Support coordinators/case managers who are contracted
with the CSB/BHA shall obtain one hour of documented
supervision by the CSB every three months.

9. A support coordinator/case_manager shall complete a
minimum of eight hours of training annually in one or a
combination of the areas described in the knowledge,
skills, and abilities in subdivision 6 of this subsection and
shall provide documentation to demonstrate that training is
completed to his supervisor. The documentation shall be
maintained by the supervisor of the support

supportive
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coordinator/case_manager for the purposes of utilization

3. Individuals who are eligible for the BI, CL, and FIS

review.

F. The state assures that the provision of support
coordination/case management services shall not restrict an

waivers shall have free choice of the providers of other
medical care under the plan.

4. When the required support coordination/case

individual's free choice of providers in violation of

management services are contracted out to a private entity,

§ 1902(a)(23) of the Social Security Act.
1. To provide choice to individuals enrolled in the Building

Independence (BI), Community Living (CL), and Family
And Individual Supports (FIS) waivers, CSB/BHASs shall

the CSB/BHA shall remain the responsible provider and
only the CSB/BHA may bill DMAS for Medicaid
reimbursement.

G. Payments for support coordination/case management

contract  with  private  support coordination/case

services under the individual support plan (ISP) shall not

management _ entities to  provide DD support

duplicate payments made to public agencies or private entities

coordination/case _management, except if there are no

under other program authorities for this same or similar

gualified providers in that CSB/BHA's catchment area,

purpose.

then the CSB/BHA shall provide services. CSBs/BHAs
shall be the only licensed entities permitted to provide DD
support coordination/case management.

2. Individuals who are eligible for the BI, CL, and FIS

H. The support coordinator/case manager shall maintain the
following documentation, in either hard copy or electronic
format, for a period of not less than six years from each
individual's last date of service or in the case of a minor child,

waivers shall have free choice of the providers of support

six years after the minor child's 18th birthday:

coordination/case _management _ services _ within _ the
parameters described in subdivision 1 of this subsection
and as follows:

a. For those individuals that receive intellectual disability
(ID) case management services:

(1) The CSB that serves the individual will be the
provider of support coordination/case management.

(2) The CSB shall provide a choice of support

1. All assessments and reassessments completed for the
individual, all ISPs for the individual, and every service
providers' plan for supports completed for the individual;

2. All supporting documentation related to any change in
the ISP;

3. All related communication (including dates) with the
individual, family/careqgiver, consultants, providers,
Department of Behavioral Health and Developmental

coordinator/case managers within the CSB.

(3) If the individual or family decides that no choice is
desired in that CSB, the CSB shall afford a choice of
another CSB with whom the responsible CSB has a

Services, Department of Medical Assistance Services,
Department of Social Services, Department for Aging and
Rehabilitative Services, or other related parties;

4. An ongoing log that documents all contacts (including

memorandum of agreement.

(4) At any time, an individual may make a request to
change his support coordinator/case manager.

b. For those individuals who receive DD case

dates) made by the support coordinator/case manager
related to the individual and family/caregiver; and

5. A copy of the current DMAS-225 form.
I. Individual choice of provider entities. The individual shall

management services:

(1) The CSB that serves the individual will be the
provider of support coordination/case management.

(2) The CSB shall provide a choice of support
coordinator/case managers within the CSB.

(3) If the individual or family decides that no choice is
desired in that CSB, the CSB shall afford a choice of
another CSB with whom the responsible CSB has a
memorandum of agreement.

(4) If the individual or family decides not to choose the
responsible CSB or the CSB with whom there is a
memorandum of agreement, then the individual or family
will be given a choice of a private provider with whom
the responsible CSB has a contract for support
coordination/case management.

(5) At any time, an individual may make a request to
change their support coordinator/case manager.

have the option of selecting the provider of his choice from
among those providers meeting the individual's needs. The
support coordinator/case manager shall inform the individual,
and family member/caregiver as appropriate, of all available
enrolled waiver service providers in the community in which
he desires services, and he shall have the option of selecting
the provider of his choice from the list of enrolled service
providers.

J. Support coordinator/case manager's responsibility for the
Medicaid Long Term Care Communication Form (DMAS-
225). It is shall be the responsibility of the support
coordinator/case _manager to notify Department of Medical
Assistance Services, Department of Behavioral Health and
Developmental Services, and Department of Social Services,
in_writing within five business days, when any of the
following circumstances occur:

1. Home and community-based waiver services are
implemented.
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2. An individual dies. B-Services-will-be provided-in-the-entire state-
3. An individual is discharged or terminated from waiver C—Services—are—not-comparable—in—ameunt—duration,—and
services. scope—Authority-of 8-1915(g)}(1)-of the-Social-Security-Act

4. Any other circumstances (including hospitalization) that ~ ¢Aet—ts—hvoked—to—provide—services-withoutregard—to—the
cause home and community-based waiver services to cease ~ Fedirements-of-5-1902(a}10)(B)-ofthe-Act-

or be interrupted for more than 30 calendar days. D-Definition-of services-Case-management-services-witl-be

5. A selection by the individual or his family/caregiver, as ~ Provided—for—Medicaid-eligible—individuals—with—related
appropriate, of a different support coordination/case ~ SORditiens-who-are-on-the-waiting-tistfor-or-participantsin

management provider. the-home-—and commu iy base_el care HFDDS-Waiver—Case
management-services-to-be-provided-include:
12VAC30-50-490. Case-managementfor-individuals-with . . . .
developmental disabilitics including-autism- (Repealed.) +-Assessment and-planning services to-includs-developing
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12VAC30-60-360. Criteria for care in facilities for
mentallyretarded-persons individuals with developmental

disabilities including intellectual disabilities.

§4-0 A. Definitions. The following words and terms, when
used in these—eriteria this section, shall have the following
meanihg meanings, unless the context clearly indicated
indicates otherwise:

"Active treatment" means the same as 42 CFR 483.440(a).

“no-assistance™shal-mean "No assistance™ means no help is
needed.

"Often" means that a behavior occurs two to three times per
month.

"Prompting/structuring” means that an individual requires,
prior to the functioning, some verbal direction and/er or some
rearrangement, or both, of the environment is-needed.

"Rarely" means that a behavior occurs once a quarter or less
frequently.

"Regularly" means that a behavior occurs once a week or
more frequently.

"Some direct assistance” means that an individual requires a
helper to be present and provide some physical
guidance/support (with or without verbal direction).

"Sometimes" means that a behavior occurs once a month or
less frequently.
"Supervision" means that an individual requires a helper to

be present during the function and provide only verbal
direction, general prompts, or guidance, or all of these.

"Total care" means that an individual

requires a helper must to perform all or nearly all of the
functions.

orless:

M&m@s&eﬁhes&mgeﬂaﬂer&m%ﬁbhsh B. This
section establishes standard criteria to-measure—eligibitityfor
Medicaid—payment for an individual to receive care in
facilities. Medicaid ean—pay—fer covers care only when the
chient individual is receiving appropriate services and when
“active treatment is being provided. An individual's need for
care must shall meet these the level of functioning criteria in
the VIDES form, referenced in 12VAC30-120-535, before
any authorization for payment by Medicaid will be made for
either institutional erwaivered-rehabilitative services for-the
mentally-retarded.

§-43 C. Care in facilities for the—mentally retarded
individuals with developmental or intellectual disabilities
requires planned programs for of services to address
habilitative needs andfor or health needs, or both, related
services—which that exceed the level of room, board, and
general supervision of daily activities.

1. Such eases—shall care may be a combination of
habilitative, rehabilitative, and health services directed toward
increasing the functional capacity of the retarded—person
individual. Examples of serviees such care shall include (i)
training in the activities of daily living, (ii) training in task-
learning skills, (iii) learning socially acceptable behaviors,
(iv) basic community living programming, or (v) health care
and health maintenance.

2. The overall objective of programming shall be the
attainment of the optimal physical, intellectual, social, or task
learning level which that the persen individual can presently
or potentially achieve.

8§44 D. The evaluation and re-evaluation for determination
of the intermediate care facility (ICF) level of care in a
facility for the—mentally—retarded individuals with
development/intellectual disabilities shall be based on (i) the
needs of the persen individual, (ii) the reasonable
expectations of the resident's individual's capabilities, (iii) the
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appropriateness of programming, whether (iv) the progress is
demonstrated from the training, and; (v) in an institution,
whether the services could reasonably be provided in a less
restrictive environment.

§-4.5Patient E. Individual assessment criteria. The patient
individual assessment criteria are—divided—into—broad
categories-of needs;-or-services provided—These must shall be
evaluated in detail to determine the abiitiesiskils—which
skills, abilities, and status that will be the basis for the
development of a—planforcare an individual support plan.
The evaluation process wit demenstrate shall indicate a need
for pregramming-an-array-of an individual support plan that
addresses the individual's skills and, abilities, or need for
health care services—Fhese, which have been organized in the
seven major categories set forth in subsection F of this
section. Level of functioning in each category is graded from
the most dependent to the least dependent. In some
categories, the dependency status is rated by the degree of
assistance required. In other categories, the dependency is
established by the frequency of a behavior or the ability to
perform a given task.

§—4—6 F. Dependency Ievel

Hh;eegh—? |nd|V|duaI shall demonstrate two or_more of the

skills or statuses listed in subdivisions 1 through 7 of this
subsection. To demonstrate a skill or exhibit a status, the
individual shall meet the dependency level described for that
skill or status. The gquestions referenced in subdivisions 1
through 7 of this subsection to meet a dependency level are

G- 7. Community Living—Te living skills. To meet this
category:

1. a. Any two of the questions "b", "e", or "g" must be
answered with a 4 or a 5-OR; or

2: b. Three or more questions must be answered with a 4
orabs.

AHEALTH STATUS Table 1 — Level of Functioning
Survey

1. Health status: How often is nursing care or nursing
supervision by a licensed nurse required for the following?
(Key:1=rarely, 2=sometimes, 3=often, and 4=regularly)

1- a. Medication administration
andfor or evaluation for
effectiveness of a medication
regimen?

2 b. Direct services: i.e., care
for lesions, dressings, or

treatments, (other than 1 2 3 4
shampoos, foot pewer powder,

etc.)

3- c. Seizures control 1 2 3 4

4 d. Teaching diagnosed
disease control and care, 1 2 3 4
including for diabetes

found in Table 1 of this subsection.
1. Health status. To meet this category:
1. a. Two or more questions must be answered with a 4,
ORor
2- b. Question "j" must be answered "yes."

B- 2. Communication SkiHs— skills. To meet this category,
three or more questions must be answered with a 3 or a 4.

C. 3. Task Learning-Skills— learning skills. To meet this
category, three or more questions must be answered with a

3orad.

D- 4. Personal Gare— care skills. To meet this category,
either:

1 a. Question "a

must be answered with a 4 or a 5-OR

|O
=

2 b. Question "b" must be answered with a 4 or a 5-OR

O
_‘

&c Questions "c
abs.

E-—Mobility-—To 5. Mobility status. To meet this category
any one question must be answered with a 4 or a 5.

F- 6. Behavior—To status. To meet this category, any one
question must be answered with a 3 or a 4.

and "d" must be answered with a 4 or

5. e. Management of care of
diagnosed circulatory or 1 2 3 4
respiratory problems

6- f. Motor disabilities which
that interfere with all activities

of Datby-Living—Bathing;

Dressing-MobiityToleting
ete-; daily living (i.e. bathing,
dressing, mobility, toileting,

etc.)

% g. Observation for

ehelqngalaspi%en g
choking or 1 5 3 4

aspiration while eating; or
drinking?

8- h. Supervision of use of
adaptive equipment, (i.e., 1 2 3 4
special spoon, braces, etc.)

9. i. Observation for nutritional
problems (i.e.,
undernourishment, swallowing
difficulties, obesity)
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10:]. Is age 55 or older, has a
diagnosis of a chronic disease,
and has been in an institution
20 years or more

8. h. Name people or objects
when describing pictures? 1 2 3 4

pictures.

B-COMMUNICATHON

9. i. Discriminate between one,
many, Jet? and a lot.

Using-the 2. Communication skills: How often does this
person: Key 1=regularly, 2=often, 3=sometimes, 4=rarely;
how-often-does-this-person

B-RPERSONAL-and-SELF-CARE

1. a. Indicate wants by
pointing, vocal noises, or 1 2 3 4
signs?

4. Personal and self care: With what type of assistance can
this person currently (Key: 1=Ne-Assistance 1=no

assistance, 2=Prompting/Structures 2=prompting/structures,
3=Supervision 3=supervision, 4=Seme-Birect Assistance
4=some direct assistance, 5=Ietal—@a|ﬂe) 5=total care)

2- b. Use simple words,
phrases, short sentences?

3: c. Ask for at least ten 10
things using appropriate 1 2 3 4
names?

1 a. Perform toileting
functions: (i.e., maintain
bladder and bowel 1 2 3 4 5
continence, clean self,
etc.)?

4. d. Understand simple words,
phrases or instructions
containing prepositions: i.e.,
on, in, behind?

5. e. Speak in an easily
understood manner?

2: b. Perform
eatingffeeding eating or
feeding functions: (i.e.,
drinks liquids and eats
with spoon or fork,

etc.)?

6- f. Identify self, place of
residence, and significant 1 2 3 4
others?

3- ¢. Perform bathing
function: (i.e., bathes,
runs bath, dry dries self,
etc.)?

CTFASKLEARMNING SKHLS

3. Task learning skills: How often does this person perform
the following activities? (Key: 1=regularly, 2=often,
3=sometimes, 4=rarely)

4- d. Dress self himself
completely; (i.e.,
including fastening,
putting on clothes, etc.)?

1 a. Pay attention to purposeful
activities for 5 five minutes2.

E-MOBHAH-Y

2 b. Stay with a 3-step three-
step task for more than 15 1 2 3 4
minutes2.

3- c. Tell time to the hour and
understand time intervals? 1 2 3 4
intervals.

5. Mobility: With what type of assistance can this person
currently (Key: 2=No-Assistance 1=no assistance,
2=Prompting{Struetures 2=prompting/structures,
3=Supervision 3=supervision, 4=Seme-Direct-Assistance
4=some direct assistance, 5—Ietal-Ga¥e} 5=total care)

4. d. Count more than 10

% a. Move; (i.e.,
walking, wheeling) 1 2 3 4 5
around his environment?

2 b. Rise from lying

down to sitting pesitens 1 2 3 4 5

positions, or sits without
support?

objects? objects.

5. e. Do simple addition, 1 9 3 4
subtraction? subtraction.

6- f. Write or print ten-words? 1 9 3 4
10 words.

% g. Discriminate shapes, sizes,
or eolers? colors.

3- ¢. Turn and position
himself in bed; or roll 1 2 3 4 5
over?
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FBEHAVIOR

6. Behavior: How often does this person (Key:1=Rarely
1=rarely, 2=Semetimes 2=sometimes, 3=Often 3=often, and
4=Regularhy) 4=reqularly)

1. a. Engage in self destructive
behavior?

% g. Go around cottage,
ward, or building;
without running away, 1 2 3 4 5
wandering off, or
becoming lost?

2: b. Threaten or do physical
violence to others?

8: h. Make minor
purchases; (i.e., candy, 1 2 3 4 5
soft drink, etc)?

3- c. Throw things, damage
property, have temper 1 2 3 4
outbursts?

4. d. Respond to others in a
socially unacceptable manner -
(without undue anger,
frustration, or hostility)?

G-COMMUNTYLERANGSKHLS

7. Community Living Skills: With what type of assistance
can this person currently: (Key:1=Ne-Assistance 1=no
assistance, 2=Prompting/Structures 2=prompting/structures,
3=Supervision 3=supervision, 4=Seme-Direct-Assistance
4=some direct assistance, 5—'Fetal—€a#e} S5=total care)

1. a. Prepare simple
foods requiring no 1 2 3 4 5
mixing or cooking?

2: b. Take care of

personal belongings;
and room (excluding
vacuuming, ironing, 1 2 3 4 5

clothes washingldrying

washing and drying, wet
mopping)?

3: ¢. Add coins of
various denominations 1 2 3 4 5
up to one dollar?

4- d. Use the telephone
to call home, doctor, 1 2 3 4 5
fire, and police?

e Recognlze survival

sighsiwords signs and

orc_is (_le stop, go, 1 2 3 4 5
traffic lights, police,

men, women, restrooms,
danger, etc.)?

6- f. Refrain from
exhibiting unacceptable
sexual behavior in

12VAC30-80-110. Fee-for-service: case management.

B- A. Targeted case management for early intervention (Part
C) children.

1. Targeted case management for children from birth to
three years of age who have developmental delay and who
are in need of early intervention is reimbursed at the lower
of the state agency fee schedule or the actual charge
(charge to the general public). The unit of service is
menthly one month. All private and governmental fee-for-
service providers are reimbursed according to the same
methodology. The agency's rates are effective for services
on or after October 11, 2011. Rates are published on the
agency's website at www.dmas.virginia.gov.

3 2. Case management defined for another target group
shall not be billed concurrently with this case management
service except for case management services for high risk
infants provided under 12VAC30-50-410. Providers of
early intervention case management shall coordinate
services with providers of case management services for
high risk infants, pursuant to 12VAC30-50-410, to ensure
that services are not duplicated.

4. 3. Each entity receiving payment for services as defined
in 12VAC30-50-415 shall be required to furnish the
following to DMAS, upon request:
a. Data, by practitioner, on the utilization by Medicaid
beneficiaries of the services included in the unit rate; and

b. Cost information used by practitioner.

5. 4. Future rate updates will be based on information
obtained from the providers. DMAS monitors the
provision of targeted case management through post-

public? payment review (PPR). PPRs ensure that paid services
were (i) rendered appropriately, in accordance with state
Volume 33, Issue 2 Virginia Register of Regulations September 19, 2016

112



http://www.dmas.virginia.gov/

Regulations

and federal laws, requlations, policies, and program
requirements, (ii) provided in a timely manner, and (iii)
paid correctly.

B. Reimbursement for targeted case management for high
risk pregnant women and infants and children.

1. Targeted case management for high risk pregnant
women and _infants up to two years of age defined in
12VAC30-50-410 shall be reimbursed at the lower of the
state agency fee schedule or the actual charge (charge to
the general public). The unit of service is one day. All
private _and governmental fee-for-service providers are
reimbursed according to the same methodology. The
agency's rates were set as of September 10, 2013, and are
effective for services on or after that date. Rates are
published on the agency's website at
www.dmas.virginia.gov.

2. Case management may not be billed when it is an
integral part of another Medicaid service.

3. Case management defined for another target group shall
not be billed concurrently with the case management
service under this subsection except for case management
for_early intervention provided under 12VAC30-50-415.
Providers of case management for high risk pregnant
women and infants and children shall coordinate services
with providers of early intervention case management to
ensure that services are not duplicated.

4. Each provider receiving payment for the service under
this subsection will be required to furnish the following to
the Medicaid agency, upon request:
a. Data on the hourly utilization of this service furnished
to Medicaid members; and

b. Cost information used by practitioners furnishing this
Service.

5. Rate updates will be based on utilization and cost
information obtained from the providers.

C. Reimbursement for targeted case management for

serious emotional disturbance may not be billed when it is
an integral part of another Medicaid service.

3. Case management defined for another target group shall
not be billed concurrently with the case management
services under this subsection.

4. Each provider receiving payment for the services under
this subsection will be required to furnish the following to
the Medicaid agency, upon reguest:

a. Data on the hourly utilization of these services
furnished to Medicaid members; and

b. Cost information used by the practitioner furnishing
these services.

5. Rate updates will be based on utilization and cost
information obtained from the providers.

D. Reimbursement for targeted case management for
individuals with intellectual disability or developmental
disability.

1. Targeted case management for individuals with
intellectual disability defined in 12VAC30-50-440 and
individuals with developmental disabilities defined in
12VAC30-50-450 shall be reimbursed at the lower of the
state agency fee schedule or the actual charge (the charge
to the general public). The unit of service is one month. All
private_and governmental fee-for-service providers are
reimbursed according to the same methodology. The
agency's rates were set as of July 1, 2016, and are effective
for services on or after that date. Rates are published on the
agency's website at www.dmas.virginia.gov

2. Case management for individuals with intellectual
disability or developmental disability may not be billed
when it is an integral part of another Medicaid service.

3. Case management defined for another target group shall

not be billed concurrently with the case management
service under this subsection.

4. Each provider receiving payment for the service under
this subsection will be required to furnish the following to

seriously mentally ill adults and emotionally disturbed the Medicaid agency, upon request:
children and for vyouth at risk of serious emotional
disturbance.

1. Targeted case management services for seriously
mentally ill adults and emotionally disturbed children

a. Data on the hourly utilization of this service furnished
to Medicaid members; and

b. Cost information by practitioners furnishing this

defined in 12V AC30-50-420 or for youth at risk of serious Service. ) o

emotional disturbance defined in 12VAC30-50-430 shall 5. Rate updates will be based on utilization and cost
be reimbursed at the lower of the state agency fee schedule information obtained from the providers.

or the actual charge (charge to the general public). The unit  12VAC30-120-501. Definitions.

of service is one month. All private and governmental fee-  The following words and terms used in 12VAC30-120-501

for-service providers are reimbursed according to the same et seq. shall have the following meanings unless the context
methodology. The agency's rates were set as of September clearly indicates otherwise:
10, 2013, and are effective for services on or after that

date. Rates are published on the agency's website at ADD"Ca”F means_an IndIVIde’:ﬂ (or h'?’ _representatlve
acting on his behalf) who has applied for or is in the process

www.dmas.virginia.gov. - - — — NPT
) . of applying for and is awaiting a determination of eligibility
2. Case management for seriously mentally ill adults and  f5r admission to a DD waiver.

emotionally disturbed children and for youth at risk of
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"BI" means the Building Independence Waiver as set out in

of developmental disability, and is eligible for the BI, CL, or

12VAC30-120-1500 et seq.

"CL" means the Community Living Waiver as set out in
12VAC30-120-1000 et seq.

"Comprehensive assessment” means the gathering of
relevant social, psychological, medical, and level of care
information by the support coordinator/case manager and is
used as a basis for the development of the Individual Support
Plan.

"DBHDS" means the Department of Behavioral Health and
Developmental Services.

"DD waivers" means the FIS (12VAC30-12-700 et seq.), CL
(12VAC30-120-1000 et seq.), and the BI (12VAC30-120-
1500 et seq.) waivers in the collective.

"Developmental disability" or "DD" means the same as
defined in § 37.2-100 of the Code of Virginia.

"DMAS" means the Department of Medical Assistance

FIS Waiver. The individual may be a person on the DD
waiting list or a person enrolled and receiving waiver
services.

"Levels of support” means the level (1-7) to which an
individual is assigned as a result of the utilization of the SIS®
score and the Virginia Supplemental Questions. The level of
support is derived from a calculation using the SIS® score and
correlates to an individual's needs. The Virginia Supplemental
Questions form is completed to gather additional information
regarding the needs of an individual whose SIS® responses
regarding medical or behavioral needs indicate a high level of
support needs. For individuals in Levels 6 and 7, the Virginia
Supplemental Questions may also be used to determine the
level of support.

"Positive behavior support” means an applied science that
uses educational methods to expand an individual's behavior
repertoire _and systems change methods to redesign an

Services.

"Enroll" with respect to an individual means (i) the local
department of social services has determined the individual's

individual's living environment to enhance the individual's
guality of life and minimize his challenging behaviors.

"Risk assessment” means the same as defined in 12VAC30-

financial eligibility for Medicaid as set out in 12VAC30-120-

120-1000.

501 et seq., (ii) the individual has been determined by the
support coordinator/case _manager to meet the functional
eligibility requirements in the VIDES form (referenced in
12VAC30-120-535) for the waiver, (iii) the Department of
Behavioral Health and Developmental Services has verified
the availability of a waiver slot for the individual, and (iv) the
individual has agreed to accept the waiver slot.

"Family" means, for the purpose of receiving individual and
family/caregiver training services, the unpaid people who live
with or provide care to an individual served on the waiver and
may include a parent, a spouse, children, relatives, a foster
family, or in-laws but shall not include persons who are
compensated, by any possible means, to care for the
individual.

"FIS" means the Family and Individual Support Waiver as
set out in 12VVAC30-120-700 et. seq.

"Health, safety, and welfare standard” means the same as
defined in 12VAC30-120-1000.

"ICF/IID" means a facility or distinct part of a facility
licensed by DBHDS and meeting the federal certification
requlations for an intermediate care facility for individuals
with intellectual disabilities and individuals with related
conditions and that addresses the total needs of the
individuals, which include physical, intellectual, social,
emotional, and habilitation, and provides active treatment as
defined in 42 CFR 483.440.

"IDEA" means the Individuals with Disabilities Education
Act (20 USC & 1400 et seq.).

"Individual™ means the Commonwealth's citizen, including a

"Slot" means an opening or vacancy in waiver services for
an individual.

"Support coordination/case management"” means the same as
defined in 12VAC30-50-455 D.

"Support coordinator/case manager" means the person who
provides support coordination/case management services to
individuals enrolled in one of the DD waivers or are listed on
the DD waivers waiting list in accordance with 12\VAC30-50-
455.

"Supporting documentation" means any written or electronic
materials used to record and verify the individual's support
needs, services provided, and contacts made on behalf of the
individual and may include, but shall not be limited to, the
personal profile, individual support plan, service providers'
plans for supports, progress notes, reports, medical orders,
contact logs, attendance logs, and assessments. Supporting
documentation shall be maintained to support claims for all
services submitted to DMAS for reimbursement.

"Support package" means a profile of the mix and extent of
services anticipated to be needed by individuals with similar
levels, needs, and abilities.

"Supports Intensity Scale®" or "SIS®" means an assessment
tool and form that is published by the American Association
on Intellectual and Developmental Disabilities and
administered through a thorough interview process that
measures and documents an individual's practical support
requirements in personal, school-related or work-related,
social, behavioral, and medical areas in order to identify and
determine the types and intensity levels of the supports

child, who meets the income and resource standards in order

required by that individual in order to live successfully in the

to be eligible for Medicaid-covered services, has a diagnosis

community.
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"Tiers of reimbursement” means tiers that are tied to an

Code of Virginia and who have been determined to require

individual's level of support, so that providers are reimbursed

the level of care provided in an ICF/IID. Such services can

for services provided to individuals consistent with that level

only be covered if required by the individual to avoid

of support.
"VDSS" means the Virginia Department of Social Services.

"Waiver Slot Assignment Committee™ or "WSAC" means an
impartial body of trained volunteers established for each
locality or region with responsibility for recommending
individuals eligible for a waiver slot according to their
urgency of need. All WSACs will be composed of
community members who will not be employees of a CSB or
a_private provider of either support coordination/case
management or waiver services. WSAC members will be
knowledgeable and have experience in the DD service
system.

12VAC30-120-505. FIS, CL,
establishment, legal authority,
population, SIS® requirements.

A. Selected home and community-based waiver services
shall be available through § 1915(c) waivers of the Social
Security Act. The waivers shall be named (i) Family and
Individual Supports (FIS), (ii) Community Living (CL), and
(iii) Building Independence (BI) (collectively referred to as
the Developmental Disabilities (DD) Waivers). Under the DD
waivers, DMAS has waived § 1902(a) (10) (B) and (C) of the
Social Security Act related to comparability of services.
These services shall be required, appropriate, and necessary
to _maintain the individual in the community instead of
placement in institutions.

B. Federal waiver requirements, as established in § 1915 of
the Social Security Act and 42 CFR 430.25, provide that the
average per capita fiscal year expenditures in the aggregate
under the DD waivers shall not exceed the average per capita
expenditures in the aggregate for the level of care provided in
ICFs/11Ds, as defined in 42 CFR 435.1010 and 42 CFR
483.440, under the State Plan for Medical Assistance that
would have been provided had the DD waivers not been
granted.

C. DMAS shall be the single state agency pursuant to 42
CFR 431.10 responsible for administrative authority over
service authorizations and delegates the processing of service
authorizations and daily operations to Department of
Behavioral Health and Developmental Services. DMAS shall
be the single state agency authority pursuant to 42 CFR

and Bl
description;

Waiver
waiver

institutionalization. These services shall be appropriate and
necessary to ensure community integration.

F. The FIS, CL, and Bl waivers services shall not be
authorized or reimbursed by DMAS for an individual who
resides outside of the physical boundaries of the
Commonwealth. Waiver services shall not be furnished to
individuals who are inpatients of a hospital, nursing facility,
ICF/IID, or inpatient rehabilitation facility. Individuals with
DD who are inpatients of these facilities may receive service
coordination/case management services as described in
12VAC30-50-455. The support coordinator/case manager
may recommend waiver services that would promote the
individual's _exiting from the institutional placement;
however, these waiver services shall not be provided until the
individual has been enrolled in the waiver.

G. An individual shall not be simultaneously enrolled in
more than one waiver. An individual who has a diagnosis of
DD may be on the waiting list for one of the DD waivers
while simultaneously being enrolled in the Elderly or
Disabled with Consumer Direction (EDCD) or the
Technology Assisted waivers if he meets applicable criteria
for both.

H. DMAS, or its designee, shall ensure only eligible
individuals receive _home and community-based waiver
services and shall terminate the individual from the waiver
and such services when the individual is no longer eligible for
the waiver. Termination from the DD waivers shall occur
when either (i) the individual's health and medical needs can
no longer be safely met or (ii) when the individual is no
longer eligible.

I. The individual's responses from the combination of the
SIS® and Virginia Supplemental Questions shall determine
the individual's required level of supports and establish the
basis for the individual service plan.

J. No waiver services shall be reimbursed until after both the
provider enrollment process and individual eligibility process
have been completed. No back dated payments shall be made
for services that were rendered before the completion of the
provider enrollment process and the individual eligibility

process.
12VAC30-120-514. FIS, CL, and Bl Waivers: provider

431.10 for payment of claims for the services covered in the

enrollment, requirements, and termination.

DD waivers and for obtaining federal financial participation
from the Centers for Medicare and Medicaid Services.

D. Individuals, as defined in 12VAC30-120-501, shall have

A. No waiver services shall be reimbursed until after the
provider has enrolled with DMAS and the individual
eligibility process has been completed and both the provider

the right to appeal actions taken by DMAS or its designee, or

(including consumer-directed companions and assistants) and

both, consistent with 12VVAC30-110.

E. Waiver service populations. These waiver services shall
be provided for individuals, including children, with a
developmental disability (DD) as defined in § 37.2-100 of the

individual are eligible and enrolled to participate. Individuals
who are enrolled in the DD waivers who chose to employ
their own companions or assistants prior to the completion of
the provider enrollment process shall be responsible for
reimbursing _such costs themselves. No backdating of
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provider enrollment requirements shall be permitted in order

which prohibits discrimination on the basis of a disability;

for DMAS to pay for prematurely incurred costs.

B. DMAS or its designee shall be responsible for assuring
continued adherence to provider participation standards.
DMAS or its designee shall conduct ongoing monitoring of
compliance with provider participation standards and
applicable laws, regulations, and DMAS policies. A

and the Americans with Disabilities Act, as amended
(42 USC 8§ 12101 et seq.), which provides comprehensive
civil rights protections to individuals with disabilities in
the areas of employment, public accommodations, state
and local government services, and telecommunications.

6. Provide services and supplies to individuals of the same

provider's noncompliance with applicable Medicaid laws,

guality and in the same mode of delivery as provided to the

regulations, and DMAS policies and procedures, as required

general public.

in_the provider's participation agreement, may result in
termination of the provider participation agreement. For
DMAS to approve enrollment of a provider for home and
community-based waiver services, the following standards
shall be met:

1. For services that have licensure or certification

7. Submit reimbursement claims to DMAS for the
provision of covered services and supplies for individuals
in_amounts not to exceed the provider's usual and
customary charges to the general public and accept as
payment in full the amount established by the DMAS
payment methodology from the individual's authorization

requirements, the standards of any state licensure or

date for waiver services.

certification requirements, or both as applicable;
2. Disclosure of ownership pursuant to 42 CFR 455.104,

8. Use program-designated billing forms for submission of
claims for reimbursement.

42 CFR 455.105, and 42 CFR 455.106; and
3. The ability to document and maintain individual records

9. Maintain and retain business and professional records
sufficient to document fully and accurately the nature,

in accordance with federal and state requirements.

C. Providers approved for participation shall, at a minimum,
perform the following activities:

1. Screen, on _a monthly basis, all new and existing
employees and contractors to determine whether any are
excluded from eligibility for payment from federal
healthcare programs, including Medicaid (i.e., via the U.S.
Department of Health and Human Services Office of
Inspector General List of Excluded Individuals or Entities
(LEIE) website). Immediately, upon learning of an
exclusion, report in writing to DMAS such exclusion
information to: DMAS, ATTN: Program
Integrity/Exclusions, 600 East Broad Street, Suite 1300,
Richmond, VA 23219 or email to
providerexclusion@dmas.virginia.gov.

2. Immediately notify DMAS and DBHDS, in writing, of
any change in the information that the provider previously
submitted for the purpose of the provider agreement to
DMAS and DBHDS.

3. Assure the individual's freedom to refuse medical care,
treatment, and services, and document that potential
adverse outcomes that may result from refusal of services
were discussed with the individual.

4. Accept referrals for services only when staff is available
to _initiate services within 30 calendar days and perform
such services on an ongoing basis.

5. Provide services and supplies for individuals in full
compliance with Title VI of the Civil Rights Act of 1964,
as amended (42 USC §2000d et seq.), which prohibits
discrimination on the grounds of race, color, or national
origin; the Virginians with Disabilities Act (Title 51.5
(8 51.5-1 et seq.) of the Code of Virginia); § 504 of the
Rehabilitation Act of 1973, as amended (29 USC § 794),

scope, and details of the services provided. Provider
documentation that fails to support services claimed for
reimbursement _may subject the provider to recovery
actions by DMAS or its designee.

a. Such records shall be retained for at least six years
from the last date of service or as provided by applicable
state_and federal laws, whichever period is longer.
However, if an audit is initiated within the required
retention period, the records shall be retained until the
audit is completed and every exception resolved. Records
of minors shall be kept for at least six years after such
minor has reached the age of 18 years.

b. Policies regarding retention of records shall apply even
if the provider discontinues operation. Providers shall
notify DMAS in writing of storage, location, and
procedures for obtaining records for review should the
need arise. The location, agent, or trustee of the
provider's records shall be within the Commonwealth of
Virginia.

c. Providers shall maintain an attendance log or similar
document, such as daily progress notes, that indicates the
date services were rendered, type of services rendered,
and number of hours or units provided (including specific
time frame) for each service type except for one-time
services such as assistive technology, environmental
modifications, transition services, individual and family
caregiver training, electronic home-based services, and
personal emergency response system, where initial
documentation to support claims shall suffice. Such
documentation shall be provided to DMAS or its
designee upon request. Documentation shall not be
created or modified once an audit has started.
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10. Agree to furnish information on request and in the form

information regarding individuals served. A provider shall

requested to DMAS, DBHDS, the Attorney General of

disclose information in his possession only when the

Virginia _or his authorized representatives, federal

information is used in conjunction with a claim for health

personnel, and the State Medicaid Fraud Control Unit. The

benefits or the data are necessary for purposes directly related

Commonwealth's right of access to provider premises and

to the administration of the State Plan for Medical Assistance.

records shall survive any termination of the provider
participation agreement. No business or professional
records shall be created or modified by providers,
employees, or any other interested parties, either with or
without the provider's knowledge, once an audit has been
initiated.

11. Disclose, as requested by DMAS, all financial,
beneficial, ownership, equity, surety, or other interests in
any and all firms, corporations, partnerships, associations,
business enterprises, joint ventures, agencies, institutions,
or other legal entities providing any form of health care
services to individuals enrolled in Medicaid.

12. Perform criminal history record checks for barrier
crimes in_ accordance with applicable licensure
requirements at § 32.1-162.9:1 or 37.2-416 of the Code of
Virginia. If the individual enrolled in the waiver to be
served is a minor child, also perform a search of the VDSS
Child Protective Services Central Registry. The provider
shall not be compensated for services provided to the
individual enrolled in the waiver effective on the date that
any of these records checks verifies that he has been
convicted of barrier crimes described in § 32.1-162.9:1 or
37.2-416 _ (whichever is applicable to the provider's
license) or if he has a finding in the VDSS Child Protective
Services Central Registry.

a. For consumer-directed (CD) services, the CD
employee shall submit to a criminal history records check
conducted by the fiscal employer agent within 30 days of
employment. If the individual enrolled in the waiver is a
minor_child, the CD employee shall also submit to a
search of the VDSS Child Protective Services Central
Registry. The CD employee shall not be compensated for
services provided to the waiver individual effective the
date on which the record check verifies that the CD
employee has been convicted of barrier crimes described
in 8§ 37.2-416 of the Code of Virginia or if the CD
employee has a founded complaint confirmed by the

E. Change of ownership. When ownership of the provider
changes, the provider shall notify DMAS at least 15 calendar
days before the date of change.

F. For ICF/IID facilities covered by § 1616(e) of the Social
Security Act in which respite care as a home and community-
based waiver service will be provided, the facilities shall be in
compliance with applicable requlatory standards.

G. Suspected abuse or neglect. Pursuant to 8§ 63.2-1509 and
63.2-1606 of the Code of Virginia, if a participating provider
knows or suspects that an individual receiving home and
community-based waiver services is being abused, neglected,
or exploited, the party having knowledge or suspicion of the
abuse, neglect, or exploitation shall report immediately at first
knowledge to the local Department for Aging and
Rehabilitative Services, adult protective services or the local
department of social services, child protective services
agency; to DMAS:; and to the DBHDS Offices of Licensing
and Human Rights, if applicable.

H. Adherence to provider participation agreement, Medicaid
laws, and the DMAS provider manual. In addition to
compliance with the general conditions and requirements, all
providers enrolled by DMAS shall adhere to the requirements
outlined in federal and state laws, requlations, their individual
provider participation agreements and in the applicable
DMAS provider manual.

I. DMAS may terminate the provider's Medicaid provider
agreement pursuant to 8 32.1-325 of the Code of Virginia and
as may be required for federal financial participation. Such
provider agreement terminations shall conform to 12VAC30-
10-690 and Part XII (12VAC30-20-500 et seq.) of 12VAC30-
20. DMAS shall not reimburse for services that may be
rendered subsequent to such terminations.

J. Direct marketing. Providers are prohibited from
performing any type of direct marketing activities to
Medicaid individuals or their family/caregivers.

K. Providers shall participate, as may be requested, in the

VDSS Child Protective Services Central Registry.

b. The provider or CD employer shall require direct
support professionals or CD employees to notify the
employer of all convictions occurring subseguent to the

completion of the DBHDS-approved assessment instruments
when the provider possesses specific, relevant information
about the individual enrolled in the waiver.

L. Felony convictions. A provider who has been convicted

initial record check. Direct support professionals or CD

of a felony, or who has otherwise pled quilty to a felony, in

employees who refuse to consent to VDSS Child

Virginia or _in any other of the 50 states, the District of

Protective Services registry checks shall not be eligible

Columbia, or the United States territories shall, within 30

for Medicaid reimbursement.

D. Pursuant to Subpart F of 42 CFR Part 431, 12VAC30-20-
90, and any other applicable federal or state law or regulation,
all providers shall hold confidential and use for DMAS or
DBHDS authorized purposes only all medical assistance

days of such conviction, notify DMAS of this conviction and
relinquish its provider agreement. Such provider agreement
terminations shall be effective immediately and conform to
12VAC30-10-690. Providers shall not be reimbursed for
services that may be rendered between the conviction of a
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felony and the provider's notification to DMAS of the

4. The fiscal employer/agent shall establish and operate a

conviction.

M. Except as otherwise provided by applicable statute or
federal law, the Medicaid provider agreement may be

customer_service center to respond to individuals' and
assistants'/companions' payroll and related inquiries.

5. The fiscal employer/agent shall maintain confidentiality

terminated by DMAS at will on 30 days written notice. The

of all Medicaid information pursuant to the Health

agreement _may be terminated immediately if DMAS

Insurance Portability and Accountability Act (HIPAA) and

determines that the provider poses a threat to the health,

DMAS requirements. Should any breaches of confidential

safety, or welfare of any individual enrolled in a DMAS

information occur, the fiscal/employer agent shall assume

administered program. DMAS may also immediately

all liabilities under both state and federal law.

terminate a provider's participation agreement if the provider
does not fulfill its obligations as described in the provider
participation agreement. Such action precludes further
payment by DMAS for services provided for individuals
subsequent to the date specified in the termination notice.

N. A participating provider may voluntarily terminate his
participation with DMAS by providing 30 days written
notification.

O. Fiscal employer/agent, as defined in 12VAC30-120-

P. Changes to or termination of services. DMAS or its
designee shall have the authority to approve changes to an

individual's _individual support plan, based on the

recommendations of the support coordination/case

management provider.

1. Service providers shall be responsible for modifying
their _plan for supports, with the involvement of the
individual enrolled in the waiver and the individual's
family/caregiver, as appropriate, and submitting such

1000, requirements. Pursuant to a duly negotiated contract or

revised plan for supports to the support coordinator/case

interagency agreement, the contractor or entity shall be

manager_any time there is a change in the individual's

reimbursed by DMAS to perform certain employer functions

condition or circumstances that may warrant a change in

including, but not limited to, payroll and bookkeeping

the amount or type of service rendered.

functions on the part of the individual/employer who is
receiving consumer-directed services.

1. The fiscal employer/agent shall be responsible for
administering _payroll _services on behalf of the
individual enrolled in the waiver including, but not limited
to:

a. Collecting and maintaining citizenship and alien status
employment eligibility information required by the U.S.
Department of Homeland Security;

b. Securing all necessary authorizations and approvals in
accordance with state and federal tax requirements;

c. Deducting and filing state and federal income and
employment taxes and other withholdings;

d. Verifying that assistants' or companions' submitted
timesheets do not exceed the maximum hours prior
authorized for individuals enrolled in the waiver;

e. Processing timesheets for payment;
f. Making all deposits of income taxes, FICA, and other

a. The support coordinator/case manager shall review the
need for a change and may recommend a change to the
plan for supports to the DMAS designee.

b. DBHDS shall approve, deny, or suspend for additional
information, the provider's requested change or changes
to the individual's plan for supports. DBHDS shall
communicate _its determination to the support
coordinator/case _manager within 10 business days of
receiving all supporting documentation regarding the
request for change or in the case of an emergency within
three business days of receipt of the request for change.

2. The individual enrolled in the waiver and the
individual's family/caregiver, as appropriate, shall be
notified in writing by the support coordinator/case manager
of his right to appeal pursuant to DMAS client appeals
requlations (Part | (12VAC30-110-10 et seq.) of
12VAC30-110) a decision to reduce, terminate, suspend, or
deny services. The support coordinator/case manager shall
submit this written notification to the individual enrolled in

withholdings according to state and federal requirements;

the waiver within 10 business days of the decision. Once

and

g. Distributing biweekly payroll checks to individuals'
companions and assistants.

2. All timesheet discrepancies shall be reported promptly
upon their identification to DMAS for investigation and
resolution.

3. The fiscal employer/agent shall maintain records and
information as required by DMAS and state and federal
laws and regulations and make such records available upon
DMAS' request in the needed format.

the individual receives the written notification, the clock
for filing an appeal, as set forth in the DMAS client
appeals requlations, begins to run.

3. In a nonemergency situation, when a service provider
determines that services to an individual enrolled in the
waiver must be terminated, the service provider shall give
the individual and the individual's family/caregiver, as
appropriate, and support coordinator/case manager written
notification of the service provider's intent to discontinue
services at least 10 business days in advance of
discontinuation of services. The notification letter shall
provide the reasons for the planned termination and the
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effective date the service provider will be discontinuing
services. The effective date shall be at least 10 business
days from the date of the notification letter. The individual
enrolled in the waiver may pursue services from another
enrolled service provider.

4. In_an emergency situation when the health, safety, or
welfare of the individual enrolled in the waiver, other
individuals in that setting, or provider personnel are
endangered, the support coordinator/case manager and
DBHDS shall be notified by the service provider prior to
discontinuing services. The 10-business-day prior written
notification period shall not be required. The local
department of social services adult protective services unit
or child protective services unit, as appropriate, and the
DBHDS Offices of Licensing and Human Rights shall be
notified immediately by the support coordinator/case
manager and the provider when the individual's health,
safety, or welfare may be in danger.

5. The support coordinator/case_manager shall have the
responsibility to identify those individuals who no longer
meet the level of functioning criteria or for whom home
and community-based waiver services are no longer an
appropriate alternative. In such situations, DMAS or its
designee shall discharge the individuals from the waiver.

a. The support coordinator/case manager shall notify the
individual and family/caregiver, as appropriate, of this
determination and the right to appeal such discharge.

b. The individual shall be given the option to continue his
waiver services pending the final outcome of his appeal.
Should the outcome of the appeal confirm the
determination by DMAS or its designee that the
individual should be discharged from the waiver, the
individual shall be responsible for the costs of his waiver
services incurred by DMAS during his appeal.

Q. Documentation requirements for service providers.
1. The need of each individual enrolled in the waiver for

include all correspondence and contacts related to the
individual.

4. A quarterly ISP update shall be conducted. Any update
shall be reviewed by the service provider with the
individual, and this written review shall be dated and
submitted to the support coordinator/case manager with
goals, desired outcomes, and support activities, modified as
appropriate.

5. Documentation shall be maintained for routine
supervision and oversight of all services provided by direct
support professional staff. All significant contacts shall be
documented and dated.

6. A qualified developmental disabilities professional shall
provide supervision of direct support professional staff.
Documentation of supervision shall be completed, signed
by the staff person designated to perform the supervision
and oversight, and include the following:

a. Date of contact or observation;
b. Person or persons contacted or observed;

c. A summary about direct support professional staff
performance and service delivery for any monthly
contacts and any semi-annual home visits;

d. Any action planned or taken to correct problems
identified during supervision and oversight; and

e. On a semi-annual basis, the qualified developmental
disabilities professional shall document observations
concerning the individual's satisfaction with service
provision.
7. Claims for payment that are not supported by supporting
documentation shall be subject to recovery by DMAS or its
designee as a result of utilization reviews or audits.

R. Providers of services under any of the DD waivers shall
not be the parents (natural, adoptive, foster, or step-parents)
of individuals enrolled in the waiver who are minor children,
or_the individual's spouse. Payment shall not be made for

each service shall be clearly set out in the individual

services furnished by other family members who are living

support plan (ISP) containing each service provider's plan

under the same roof as the individual receiving services

for supports.

2. Documentation shall confirm attendance and the
individual's amount of time in services and provide
specific information regarding the individual's response to
various settings and supports as agreed to in the ISP
objectives. Observation results shall be available in at least
a daily note. Data shall be collected as described in the
ISP, analyzed to determine if the strategies are effective,
summarized, and then clearly documented in the progress
note, task analysis checklist, or support checklist.

3. Service providers shall maintain contemporaneous

unless there is objective, written documentation as to why
there are no other providers available to provide the care.
Such other family members if approved to provide services
shall meet the same provider requirements as all other
licensed providers.

12VAC30-120-515. General requirements for waivers:
competencies, utilization review, and guality management
review (OMR).

A. Core competency requirements for direct support
professionals (DSPs) and their supervisors in programs
licensed by DBHDS.

documentation for each unit of service delivered, and the
documentation shall correspond with billing. Providers
shall maintain separate documentation for each type of
service rendered for an individual. Documentation shall

1. Providers shall ensure that DSPs and DSP supervisors
providing services to individuals with developmental
disabilities receive training on the following core

competencies:
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a. The characteristics of developmental disabilities and

test, which shall be documented in the personnel records of

Virginia's DD waivers;

b. Person-centeredness, positive behavioral supports,
effective communication;

c. DBHDS-identified health risks and the appropriate
interventions; and

d. Best practices in the support of individuals with
developmental disabilities.

2. Providers shall ensure that DSPs and DSP supervisors
pass a DBHDS-approved objective, standardized test of
skills, knowledge, and abilities covering the core
competencies referenced above prior to providing direct,
reimbursable services in the absence of other qualified staff
who have passed the knowledge-based test and who
document oversight of the individual who has not yet
passed the test. Evidence of completed core competency
training, a copy of the DSP completed test, the DBHDS-
issued certificate of completion for supervisors, and
documentation of assurances (DMAS Form P242a, P243a,
P245a, or P246a as applicable), shall be retained in the
provider record and subject to review by DBHDS for
licensing compliance _and by DMAS for quality

each staff and subject to review by DBHDS for licensing
compliance and by DMAS for quality management review
and financial audit purposes.

8. Providers shall ensure that DSPs who were hired prior to
September 1, 2016, shall be in compliance with these
competency training requirements within 180 days of
September 1, 2016, through the administration and passage
of the DBHDS-approved objective, standardized test,
which shall be documented in the personnel records of
each staff and subject to review by DBHDS for licensing
compliance and by DMAS for quality management review
and financial audit purposes. Continued knowledge of the
core competencies by DSPs and DSP supervisors shall be
confirmed in accordance with subdivisions 3 and 4 of this
subsection.

B. Core competency requirements for  support
coordinators/case managers. (Reserved.)

C. Core competency requirements for qualified
developmental disabilities professionals (QDDPs).

(Reserved.)

D. Advanced core competency requirements for DSPs and

management review and financial audit purposes.

3. Providers shall ensure that supervisors of DSPs
complete the competencies checklist (DMAS Form P241a)

DSP supervisors serving individuals with developmental
disabilities with the most intensive needs.

1. Providers shall ensure that DSPs and DSPs supervisors

for each DSP they supervise within 180 days of the DSP

supporting _individuals identified as having the most

passing the DBHDS test with annual updates thereafter.

4. The director of the service provider or the director's
designee shall complete the competencies checklist
(DMAS Form P241a) for each DSP supervisor within 180
days of the DSP supervisor passing the DBHDS test with
annual updates thereafter.

5. The checklist shall be retained in the provider record and
subject to review by DBHDS for licensing compliance and
by DMAS for quality management review and financial
audit purposes.

6. Providers shall ensure that all DSPs and DSP
supervisors hired on or after September 1, 2016, shall
demonstrate, within 180 days of hire, the presence of the
competencies listed in subsection A of this section through

intensive needs, as determined by assignment to Level 5, 6,
or 7 (as referenced in 12VAC30-120-570) based on a
completed Supports Intensity Scale® assessment, shall
receive training specific to the individuals' needs and
levels.

2. DSPs and DSP supervisors supporting individuals with
extraordinary medical support needs shall receive training
on advanced core competencies in the area of medical
supports as established by DBHDS.

3. DSPs and DSP supervisors supporting individuals with
extraordinary behavioral support needs shall receive
training on advanced core competencies in the area of
behavioral supports as established by DBHDS.

4. DSPs and DSP supervisors supporting individuals with

the administration and passage of the DBHDS-approved

autism shall receive training on advanced core

objective, standardized test, which shall be documented in

competencies in the area of characteristics of autism as

the personnel records of each staff member and subject to

established by DBHDS.

review by DBHDS for licensing compliance and by DMAS
for quality management review and financial audit
purposes. Continued knowledge of the core competencies
by DSPs and DSP supervisors shall be confirmed in
accordance with subdivisions 3 and 4 of this subsection.

7. Providers shall ensure that DSP supervisors who were

5. Evidence of completed advanced core competency
training through documentation of assurances completed
by DSPs and DSP supervisors shall be retained in the
provider record and subject to review by DBHDS for
licensing compliance _and by DMAS for quality
management review and financial audit purposes.

hired prior to September 1, 2016, shall be in compliance
with these competency training requirements within 120
days of September 1, 2016, through the administration and
passage of the DBHDS-approved objective, standardized

6. Providers shall ensure that DSP supervisors complete
the advanced core competencies checklists (DMAS Forms
P240a, P244a, and P201) specific to the needs and levels of
the individuals supported for each DSP they supervise
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within 180 days of the DSP signing the documentation of
assurances with annual updates thereafter.

7. The director of the provider agency or designee shall
complete the advanced core competencies checklists

the provider staff responsible for overall coordination and
integration of the services specified in the plan for

supports.

F. Reevaluation of service need.

(DMAS Forms P240a, P244a, and P201) specific to the
needs and level of the individuals supported for each DSP
supervisor within 180 days of the DSP supervisor signing
the documentation of assurances with annual updates
thereafter. The checklists shall be retained in the provider
record and subject to review by DBHDS for licensing
compliance and by DMAS for quality management review
and financial audit purposes.

8. Providers shall ensure that DSPs and DSP supervisors
who render services to individuals in Level 5, 6, or 7 who
were hired prior to September 1, 2016, shall demonstrate
the presence of the advanced core competencies listed
above within 180 days of September 1, 2016, through the
completion of the applicable advanced core competencies
checklists based on the needs and levels of the individuals
supported (DMAS Forms P240a, P244a, and P201), which
shall be documented in the personnel records of each staff
and subject to review by DBHDS for licensing compliance
and by DMAS for quality management review and
financial audit purposes. Continued knowledge of the
advanced core competencies by DSPs and DSP supervisors
shall be confirmed in accordance with subdivisions 6 and 7
of this subsection.

9. Providers shall ensure that DSPs and DSP Supervisors
who render services to individuals in Level 5, 6, or 7 who
are hired on or after September 1, 2016, shall demonstrate
the presence of the advanced core competencies listed
above within 180 days of hire through the completion of
the applicable advanced core competencies checklists
based on the needs and levels of the individuals supported
((DMAS Forms P240a, P244a, and P201), which shall be
documented in the personnel records of each staff and
subject to review by DBHDS for licensing compliance and
by DMAS for quality management review and financial
audit purposes. Continued knowledge of the advanced core
competencies by DSPs and DSP supervisors shall be
confirmed in accordance with subdivisions 6 and 7 of this
subsection.

E. Plan for supports. The plan for supports shall include, at a

minimum, the following elements:

1. The individual's strengths, desired outcomes, goals, and
objectives; required or desired supports or both; and skill-
building needs;

2. The individual's support activities to meet the identified
outcomes;

3. The services to be rendered and the schedule for such
services to accomplish the desired outcomes and support
activities, a timetable for the accomplishment of the
individual's desired outcomes and support activities, the
estimated duration of the individual's need for services, and

1. The individual support plan (ISP).

a. The ISP shall be collaboratively developed annually by
the support coordinator/case manager with the individual
and the individual's family/caregiver, as appropriate,
other service providers, consultants as may be needed,
and other interested parties.

b. The support coordinator/case manager shall be
responsible  for _ continuous _monitoring _of  the
appropriateness of the individual's services and revisions
to the ISP as indicated by the changing needs of the
individual. At a minimum, the support coordinator/case
manager _shall review the ISP every three months to
determine whether the individual's desired outcomes and
support activities are being met and whether any
modifications to the ISP are necessary. The results of
such reviews shall be documented in the individual's
record even if no change occurred during the review
period. This documentation shall be provided to DMAS
and DBHDS upon request.

c. Any modification to the amount or type of services in
the ISP shall be service authorized by DMAS or its
designee.

d. All requests for increased waiver services by
individuals enrolled in one of the DD waivers shall be
reviewed by the support coordinator/case manager to
ensure health, safety, and welfare and for consistency
with cost effectiveness. This assures that an individual's
ability to receive a waiver service is dependent on the
finding that the individual needs the service, based on
appropriate _assessment criteria_and a written plan for
supports, and that services can be safely and cost
effectively provided in the community.

2. Review of level of care.

a. The support coordinator/case manager shall complete a
reassessment annually, at @ minimum, in _coordination
with the individual and the individual's family/caregiver,
as appropriate, and service providers. The reassessment
shall include an update of the level of care and personal
profile, risk assessment, and any other appropriate
assessment _information. The ISP shall be revised as
appropriate.

b. At least every three years for those individuals who are
16 years of age and older and every two years for those
individuals who are ages birth through 15 years of age, or
when the individual's support needs change significantly
(such as a loss of abilities that is expected to last longer
than 30 days), the support coordinator/case manager,
with the assistance of the individual and other
appropriate _parties  who have knowledge of the
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individual's circumstances and needs for support, shall

financial eligibility criteria contained in the State Plan for

request an updated SIS® assessment and the Virginia

Medical Assistance for the categorically needy. The

Supplemental Questions, as appropriate, or a DBHDS-

Commonwealth covers the optional categorically needy

approved alternative instrument for children younger

groups under 42 CFR 435.211, 42 CFR 435.217, and 42 CFR

than the age of five years.
c. A medical examination shall be completed for adults

435.230.
1. The income level used for 42 CFR 435.211, 42 CFR

based on need identified by the individual and the

435.217, and 42 CFR 435.230 shall be 300% of the current

individual's family/caregiver, as appropriate, provider,

supplemental security income (SSI) payment standard for

support coordinator/case _manager, or DBHDS staff.

one person.

Medical examinations and screenings for children shall
be completed according to the recommended frequency
and periodicity of the EPSDT (42 CFR 440.40 and
12VAC30-50-130) program.

d. A new psychological or other diagnostic evaluation

2. Under the DD waivers, the coverage groups authorized
under 8§ 1902(a)(10)(A)(ii)(\VV1) of the Social Security Act
shall be considered as if they were institutionalized for the
purpose of applying institutional deeming rules. All
individuals under the waivers shall meet the financial and

shall be required whenever the individual's functioning

nonfinancial Medicaid eligibility criteria_and meet the

has undergone significant change (such as an increase or

institutional level-of-care criteria_for _an ICF/IID. The

loss of abilities that is expected to last longer than 30

deeming rules shall be applied to waiver eligible

days) and is no longer reflective of the past evaluation.

individuals as if the individuals were residing in an

The evaluation shall reflect the current diagnosis,

ICF/IID or would require that level of care.

adaptive level of functioning, and presence of a
functional delay that arose during the developmental

period.
3. The support coordinator/case manager shall monitor the

3. The Commonwealth shall reduce its payment for home
and community-based waiver services provided to an
individual who is eligible for Medicaid services under
42 CFR 435.217 by that amount of the individual's total

service providers' plans for supports to ensure that all

income (including amounts disregarded in determining

providers are working toward the desired outcomes for

eligibility) that remains after allowable deductions for

these individuals.

4. Support coordinators/case managers shall be required to
conduct and document evidence of monthly onsite visits
for_all individuals enrolled in the DD waivers who are
residing in VDSS-licensed assisted living facilities or
approved  adult  foster care  homes. Support
coordinators/case_ managers shall conduct and document a
minimum_of quarterly onsite home visits to all other
individuals.

G. Utilization review and quality management reviews
(QMR).
1. OMR shall be performed by the DMAS Division of
Long Term Care Services or its designee. Utilization
review of rendered services shall be conducted by the
DMAS Division of Program Integrity or its designee.

2. DMAS staff shall conduct utilization review of
individual-specific documentation.

3. DMAS shall not reimburse providers for the costs of
participation in social or recreational activities.

12VAC30-120-525. FIS, CL, and Bl Waivers: financial
eligibility standards for individuals; criteria for services;
waiver assessment and enrollment.

A. Individuals receiving services under the Family and
Individual Supports (FIS) Waiver (12VAC30-120-700 et
seq.), Community Living (CL) Waiver (12VAC30-120-1000
et seq.), and Building Independence (BIl) Waiver (12VAC30-
120-1500 et seq.), shall meet the following Medicaid
eligibility requirements. The Commonwealth shall apply the

personal maintenance needs, other dependents, and
medical needs have been made, according to the quidelines
in 42 CFR 435.735 and § 1915(c)(3) of the Social Security
Act as amended by the Consolidated Omnibus Budget
Reconciliation Act of 1986. DMAS shall reduce its
payment for home and community-based waiver services
by the amount that remains after the deductions listed in
this subdivision:

a. For individuals to whom § 1924(d) applies and for
whom the Commonwealth waives the requirement for
comparability pursuant to § 1902(a)(10)(B), DMAS shall
deduct the following in the respective order:

(1) The basic maintenance needs for an individual under
the DD waivers, which shall be equal to 165% of the SSI
payment for one person. Due to expenses of employment,
a_working individual shall have an additional income
allowance. For an individual employed 20 hours or more
per week, earned income shall be disregarded up to a
maximum_of both earned and unearned income up to
300% of SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall be
disregarded up to a maximum of both earned and
unearned income up to 200% of SSI. If the individual
requires a quardian or conservator who charges a fee, the
fee, not to exceed an amount greater than 5.0% of the
individual's total monthly income, shall be added to the
maintenance needs allowance. However, in no case shall
the total amount of the maintenance needs allowance
(basic_allowance plus earned income allowance plus
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guardianship fees) for the individual exceed 300% of
SSIL

(2) For an individual with only a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security Act.

(3) For an individual with a family at home, an additional
amount for the maintenance needs of the family
determined in accordance with § 1924(d) of the Social
Security Act.

(4) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges, and
necessary medical or remedial care recognized under
state law but not covered under the State Plan for
Medical Assistance.

b. For individuals to whom § 1924(d) does not apply and
for whom the Commonwealth waives the requirement for
comparability pursuant to § 1902(a)(10)(B), DMAS shall
deduct the following in the respective order:

(1) The basic maintenance needs for an individual under
the DD waivers, which is equal to 165% of the SSI
payment for one person. Due to expenses of employment,
a working individual shall have an additional income
allowance. For an individual employed 20 hours or more
per week, earned income shall be disregarded up to a
maximum of both earned and unearned income up to
300% of SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall be
disregarded up to a maximum of both earned and
unearned income up to 200% of SSI. If the individual
requires a quardian or conservator who charges a fee, the
fee, not to exceed an amount greater than 5.0% of the
individual's total monthly income, shall be added to the
maintenance needs allowance. However, in no case shall
the total amount of the maintenance needs allowance
(basic allowance plus earned income allowance plus
guardianship fees) for the individual exceed 300% of
SSl.

(2) For an individual with a dependent child or children,
an additional amount for the maintenance needs of the
child or children, which shall be equal to the Title XIX
medically needy income standard based on the number of
dependent children.

(3) _Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges, and
necessary medical or remedial care recognized under
state _law but not covered under the State Plan for
Medical Assistance.

B. The following four criteria shall apply to all individuals

1. The need for the DD waiver services shall arise from an
individual having a diagnosed condition of DD as defined
in 837.2-100 of the Code of Virginia. Individuals
gualifying for the DD waivers services shall have a
demonstrated need for the covered services due to
significant functional limitations in major life activities;

2. Individuals qualifying for the DD waivers services shall
meet the ICF/IID level-of-care criteria as set out in
12VAC30-120-535 et seq.;

3. The services that are delivered shall be consistent with
the individual support plan, service limits and
requirements, and provider requirements of each service;
and

4. Services shall be recommended by the support
coordinator/case manager based on his documentation of
the need for each specific service and as reflected in a
current SIS assessment or for children younger than five
years of age, an alternative industry assessment instrument
approved by DBHDS, such as the Early Learning
Assessment Profile.

C. Assessment and enrollment.

1. Home and community-based waiver services shall be
considered only for individuals eligible for admission to an
ICF/IID due to their diagnoses of DD. For the support
coordinator/case manager to make a recommendation for
the DD waivers services, the services shall be determined
to be an appropriate service alternative to delay or avoid
placement in an ICF/IID or to promote exiting from an
ICF/IID or other institutional placement provided that a
viable discharge plan has been developed.

2. The support coordinator/case manager shall confirm
diagnostic _and functional eligibility for individuals with
input from the individual and the individual's
family/caregiver, as appropriate, and service/support
providers involved in the individual's support prior to
DMAS assuming payment responsibility of home and
community-based  waiver _services. This shall be
accomplished through the completion of the following:

a. The required level-of-care determination through the
Virginia __ Intellectual Developmental  Disabilities
Eligibility Survey (VIDES) appropriate to the individual
according to his age, completed no more that six months
prior to waiver enrollment; and

b. A psychological or other evaluation of the individual
that affirms that the individual meets the diagnostic
criteria for developmental disability as defined in § 37.2-
100 of the Code of Virginia.

3. The individual who has been found to be eligible for
these services shall be given, by the support
coordinator/case manager, his choice of either institutional
placement or receipt of home and community based waiver
services.

who seek these waiver services:
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4. If the individual chooses home and community-based
waiver services, the support coordinator/case manager
shall recommend the individual for home and community-
based waiver services.

5. If the individual selects waiver services and a slot is
available, then the support coordinator/case manager shall
enroll the individual in the waiver. If no slot is available,
the support coordinator/case _manager shall place the
individual on the DD waivers waiting list consistent with
criteria established for the DD waivers in 12VAC30-120-
580, until such time as a slot becomes available. The
CSB/BHA shall only enroll the individual following
electronic confirmation by DBHDS that a slot is available.

a. Once the individual's name has been placed on the DD
waivers waiting list, the support coordinator/case
manager shall (i) notify the individual in writing within
10 business days of his placement on the DD waiting list
and his assigned prioritization level and (ii) offer appeal
rights.

b. The support coordinator/case manager shall document
contact with the individual at least annually while the
individual is on the waiting list to provide the choice
between institutional placement and waiver services.

D. Waiver approval process: authorizing and accessing
Services.

1. The support coordinator/case manager  shall
electronically submit enrollment information to DBHDS to
confirm level-of-care eligibility once he has determined (i)
an individual meets the functional criteria for these waiver
services, (ii) that a slot is available, and (iii) the individual
has chosen waiver services.

2. Once the individual has been notified of an available

waiver slot by the CSB/BHA, the support coordinator/case

manager shall submit a DMAS-225 along with a computer-

generated confirmation of level-of-care eligibility to the

local department of social services to determine financial

eligibility for Medicaid and for the waiver program and

any patient pay responsibilities.
3. After the support coordinator/case manager has received

written notification of Medicaid eligibility from the local

department of social services, the support coordinator/case

manager shall inform the individual, submit information to

DMAS or its designee to enroll the individual in the

waiver, and permit the development of the individual

support plan (ISP).
a. The individual and the individual's family/caregiver, as

develop the personal profile, and schedule the completion
of the SIS®.

b. The support coordinator/case _manager shall provide
the individual with choice of needed services available in
the assigned waiver, alternative settings, and providers.
Once the service providers are chosen, a planning
meeting shall be arranged by the support
coordinator/case manager to develop the ISP based on
the individual's assessed needs and the preferences of the
individual and the individual's family/caregiver's, as
appropriate.

c. Persons invited by the support coordinator/case
manager to participate in the person-centered planning
meeting shall include the individual, service providers,
and others as desired by the individual. During the
person-centered planning meeting, the services to be
rendered to individuals, the frequency of services, the
type of service provider or providers, and a description of
the services to be offered are identified and included in
the ISP. The individual enrolled in the waiver, or the

family/caregiver _as  appropriate, and  support
coordinator/case manager shall sign the ISP.
4. The individual, family/caregiver or  support

coordinator/case _manager shall contact chosen service
providers so that services can be initiated within 30
calendar days of receipt of confirmation of waiver
enrollment.  Enrollment occurs once the support
coordinator/case_manager submits the DMAS-225 form
and the computer-generated confirmation of level-of-care
eligibility to the local department of social services. If the
services are not initiated by the provider within 30 days,
the support coordinator/case manager shall notify the local
department of social services so that re-evaluation of the
individual's financial eligibility can be made.

5. In the case of an individual being referred back to a local
department of social services for a redetermination of
eligibility and in order to retain the designated slot, the
support _coordinator/case _manager shall electronically
submit information to DBHDS requesting retention of the
designated slot pending the initiation of services. A copy of
the request shall be provided to the individual and the
individual's family/careqgiver, as appropriate. DBHDS shall
have the authority to approve the slot-retention request in
30-day extensions, up to a maximum of four consecutive
extensions, or deny such request to retain the waiver slot
for the individual. DBHDS shall provide an electronic
response to the support coordinator/case manager

appropriate, shall meet with the support coordinator/case

indicating denial or approval of the slot extension request.

manager _within 30 calendar days of the waiver

DBHDS shall submit this response to the support

enrollment date to discuss the individual's needs and

coordinator/case manager within 10 working days of the

existing supports, obtain a medical examination (which

receipt of the request for extension. The support

shall have been completed no earlier than 12 months

coordinator/case _manager_shall notify the individual in

prior to the initiation of waiver services), begin to

writing of any denial of the slot extension request and the

individual's right to appeal.
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6. The service providers, in conjunction with the individual
and the individual's family/caregiver, as appropriate, and
the support coordinator/case manager shall develop a plan
for supports for each service. Each service provider shall
submit a copy of his plan to the support coordinator/case
manager. The plan for supports from each service provider
shall be incorporated into the ISP, along with the steps for
risk_mitigation as _indicated by the risk assessment. The
support coordinator/case manager shall review and ensure
the provider-specific plan for supports meet the established
service criteria__for the identified needs prior to
electronically submitting these along with the results of the
comprehensive assessment and a recommendation for the
final determination of the need for ICF/IID level of care to

and would, in the absence of waiver services, require the
level of care provided in an ICF/IID that would be
reimbursed under the State Plan for Medical Assistance;

c. The individual's ISP is cost effective and can be safely
rendered in the community; and
d. The contents of the providers' plan for supports are
consistent with the ISP requirements, limitation, units,
and documentation requirements of each service.
12VAC30-120-535. FIS, CL, and Bl Waivers: level of
functioning standards for waivers eligibility (Virginia
Individual Developmental Disabilities Eligibility Survey
(VIDES)).
A. 42 CFR 8§ 441.302 mandates that DMAS ensure that

DMAS or its designee for service authorization. DMAS or

individuals who are found to be eligible for § 1915(c) of the

its designee shall, within 10 working days of receiving all

Social Security Act waivers demonstrate, at least annually,

supporting documentation, review and approve, suspend

their need for the level of care provided in Intermediate Care

for _more information, or deny the individual service

Facilities for Individuals with Intellectual Disabilities

requests. DMAS or its designee shall communicate

(ICE/1ID). These waiver services shall be provided for the

electronically to the support coordinator/case manager

individuals diagnosed with a developmental disability, as

whether the recommended services have been approved

defined in § 37.2-100 of the Code of Virginia, who have been

and the amounts and types of services authorized or if any

determined to require the level of care provided in an

services have been denied. Only waiver services authorized

ICF/IID:

on the ISP by the state-designated agency or its designee
according to DMAS policies shall be reimbursed by
DMAS.

7. When the support coordinator/case manager obtains the
DMAS-225 form from a local department of social
services, the support coordinator/case manager shall
designate and inform in writing a service provider to be the
collector of patient pay, when applicable. The designated
provider shall monitor monthly the DMAS-designated
system for changes in patient pay obligations and adjust
billing, as appropriate, with the change documented in the
record in accordance with DMAS policy. When the
designated collector of patient pay is the consumer-
directed personal or respite assistant or companion, the
support coordinator/case manager shall forward a copy of
the DMAS-225 form to the employer of record along with
the support coordinator's/case _manager's _ provider
designation. In such cases, the support coordinator/case
manager shall be required to perform the monthly
monitoring of the patient pay system and shall notify the
EOR of all changes.

8. DMAS shall not pay for any home and community-
based waiver services delivered prior to the authorization
date approved by DMAS or its designee if service
authorization is required.

9. Waiver services shall be approved and authorized by the
DMAS designee only if:

a. The individual is Medicaid eligible as determined by
the local department of social services;

b. The individual, including a child, has a diagnosis of
DD, as defined by § 37.2-100 of the Code of Virginia,

B. The VIDES assessment tools shall be administered by
support coordinators/case managers.

C. The results of an individual's Virginia Individual
Disabilities Eligibility Survey (VIDES) determination shall
be one element of determining if the individual gualifies for
the FIS (12VAC30-120-700 et seq.), CL (12VAC30-120-
1000 et seq.), or Bl (12VAC30-120-1500 et seq.) Waiver.

D. The Commonwealth shall use VIDES forms to establish
the level of care required for its DD Waivers.

1. VIDES for infants shall be used for the evaluation of
individuals who are younger than three years of age
(DMAS-P235).

2. VIDES for children shall be used for the evaluation of
individuals who are three years of age to 18 years of age
(DMAS-P-236).

3. VIDES for adults shall be used for the evaluation of
individuals who are 18 years of age and older (DMAS-

P237).
12VAC30-120-545. SIS® requirements;
supplemental questions, and supports packages.

A. The Supports Intensity Scale (SIS®) requirements.

1. The SIS® is an assessment tool that evaluates the
practical supports required by individuals to live
successfully in their communities. The SIS® shall be used
to assess individuals' patterns and intensity of needed
supports across life activities, such as home living
activities, community living activities, lifelong learning,
employment, health and safety, and social activities, as
well as protection and advocacy and medical and
behavioral support needs. It shall be used with the Virginia

Virginia
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supplemental questions to determine individual support

application for a customized reimbursement rate exceeding

levels.

2. The SIS® shall be administered and analyzed by
gualified, trained interviewers designated by DBHDS.

3. The SIS® also assesses what is important to and
important for individuals who are enrolled in a waiver.

B. The Virginia supplemental questions (VSQ) shall identify
individuals who have unique needs falling outside of the
needs captured by the SIS® instrument. It shall also be
administered and analyzed by the same qualified, trained
interviewers designated by DBHDS.

C. Establishment of service mix packages. (Reserved.)
12VVAC30-120-570. Tiers of reimbursement.

A. Waiver services shall be reimbursed on a prospective,
fee-for-service basis. There shall be no designated formal
schedule for annual cost of living or other adjustments and

the reimbursement rate, according to the assessed tier.
Application will include, but is not limited to, contact
information, increased staffing supports needed for the
individual, the types of service for which the application is
made, increased program oversight needed, behavioral or
medical support needs, and staffing qualifications to
address the needs of the individual.

2. These requests will be reviewed by a team to ensure that
there is documentation of the intense needs of the
individual (whether medical, behavioral, or both) and that
the provider has employed staff with higher gualifications
(e.q., direct support professionals with four-year degrees)
or increased the ratio of staff to individual support to 1:1
or, in the case of services already required to be provided
ata 1:1 ratio, a 2:1 ratio.

3. A specialized rate _methodology will be used to

any adjustments to provider rates shall be subject to available

determine the customized reimbursement rate for each

funding and approval by the General Assembly.

B. There shall be up to four tiers of reimbursement for some
services. The approved reimbursement tier for an individual
shall be based on resultant scores of the SIS® and Virginia
supplemental questions. DBHDS shall verify the scores and
levels of the individuals, as appropriate.

C. Levels of supports. The following seven levels of
supports shall be applied by DMAS or its designee in the FIS,

individual. These methodology components include wages,
employee benefits, productivity assumptions such as
training and supervision time, additional hours related to
increased or specialized staffing supports, and program
oversight costs.

4. Denials of customized reimbursement rates may be
appealed.

5. A DMAS designee will review recipients on at least an

CL and BI waivers: (i) Level 1 means low support needs; (ii)

annual basis in order to continue to receive or adjust the

Level 2 means low to moderate support needs; (iii) Level 3

customized reimbursement rate.

means moderate support needs plus some behavior
challenges; (iv) Level 4 means moderate to high support
needs; (v) Level 5 means maximum support needs; (vi) Level
6 means significant support needs due to medical challenges;
and (vii) Level 7 means significant support needs due to
behavioral challenges.

D. Tiers of reimbursement. There shall be four as follows:

1. Tier 1 shall be used for individuals having Level 1
support needs.
2. Tier 2 shall be used for individuals having Level 2
support needs.

3. Tier 3 shall be used for individuals having either (i)
Level 3 support needs or (ii) Level 4 support needs.

4, Tier 4 shall be used for individuals having (i) Level 5
support needs, (ii) Level 6 support needs, or (iii) Level 7
support needs.

E. Individual-specific support needs, such as the
extraordinary medical or behavioral supports needs of some
individuals, may warrant additional supports as established by
criteria in the SIS, and as described below, in the following
service settings: community coaching, group day services, in-
home support services, group home residential services, and
supported living residential services.

1. In these cases, providers and support coordinators/case
managers may submit to the DMAS designee an

12VAC30-120-580. Waiting list priorities;
process.

A. There shall be a single, statewide waiting list, called the
DD waiting list, for the DD Waivers. This waiting list shall
be created and maintained by DBHDS.

B. Criteria. In order to be assigned to one of the categories
below, the individual shall meet one of these criteria, as
appropriate:

1. Priority One shall be assigned to individuals determined
to meet one the following criteria and require a waiver
service within one year:

a. An immediate jeopardy exists to the health and safety
of the individual due to the unpaid primary caregiver
having a chronic_or long-term physical or psychiatric
condition or conditions that significantly limit the ability
of the primary caregiver or caregivers to care for the
individual; there are no other unpaid caregivers available
to provide supports.

b. There is immediate risk to the health or safety of the
individual, primary caregiver, or other person living in
the home due to either of the following conditions:

(1) The individual's behavior or behaviors, presenting a

risk to himself or others, cannot be effectively managed
by the primary caregiver or unpaid provider even with

assignment
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support coordinator/case _manager-arranged generic_or

the time a slot is available are reviewed by an independent

specialized supports; or

(2) There are physical care needs or medical needs that
cannot be managed by the primary caregiver even with
support coordinator/case manager-arranged generic_or
specialized supports;

c. The individual lives in an institutional setting and has a
viable discharge plan; or

d. The individual is a young adult who is no longer
eligible for IDEA services and is transitioning to
independent living. After individuals attain 27 years of
age, this criterion shall no longer apply.

2. Priority Two shall be assigned to individuals who meet
one of the following criteria and a waiver service will be
needed in one to five years:

a. The health and safety of the individual is likely to be in
future jeopardy due to:

(1) The unpaid primary caregiver or caregivers having a
declining chronic or long-term physical or psychiatric
condition or conditions that significantly limit his ability
to care for the individual;

(2) There are no other unpaid caregivers available to
provide supports; and

(3) The individual's skills are declining as a result of lack
of supports;

b. The individual
supports;

c. The individual is at risk of losing current housing due
to a lack of adequate supports and services; or

d. The individual has needs or desired outcomes that with
adequate supports will result in a significantly improved
quality of life.
3. Priority Three shall be assigned to individuals who meet
one of the following criteria and will need a waiver slot in
five years or longer as long as the current supports and
services remain:

a. The individual is receiving a service through another
funding source that meets current needs;

b. The individual is not currently receiving a service but
is likely to need a service in five or more years; or

c. The individual has needs or desired outcomes that with
adequate supports will result in a significantly improved
quality of life.

C. Individuals and family/caregivers shall have the right to
appeal the application of the prioritization criteria (in the
event that such application results in a reduction of access to
services), emergency criteria, or reserve criteria to their
circumstances pursuant to 12VAC30-110. All notifications of
appeal shall be submitted to DMAS.

D. Slot allocation. Individuals who are in Priority One
category who are determined to be most in need of supports at

is at risk of losing employment

waiver slot assignment committee for the area in which the
slot is available. The individual who has the highest need as
designated by the committee will be recommended for the
available waiver slot. The DMAS designee shall make the
final determination for slot allocation.

E. Emergency access. Eligibility criteria for emergency
access to either the FIS (12VAC30-120-700 et seq.), CL
(12VAC30-120-1000 et seq.), or Bl (12VAC30-120-1500 et
seq.) waiver.

1. Subject to available funding and a finding of eligibility
under 12VAC30-120-535, individuals shall meet at least
one of the emergency criteria of this subdivision to be
eligible for immediate access to waiver services without
consideration to the length of time they have been waiting
to access services. The criteria shall be one of the
following:
a. Child protective services has substantiated
abuse/neglect against the primary caregiver and has
removed the individual from the home; or for adults
where (i) adult protective services has found that the
individual needs and accepts protective services or (ii)
abuse/neglect has not been founded, but corroborating
information from other sources (agencies) indicate that
there is an inherent risk present and there are no other
caregivers available to provide support services to the
individual.

b. Death of primary caregiver or lack of alternative
caregiver coupled with the individual's inability to care
for himself and danger to self or others without supports.

2. Requests for emergency slots shall be forwarded by the
CSB/BHA to DBHDS.

a. Emergency slots may be assigned by DBHDS to
individuals until the total number of available emergency
slots statewide reaches 10% of the emergency slots
funded for a given fiscal year, or a minimum of three
slots. At that point, the next nonemergency waiver slot
that becomes available at the CSB in receipt of an
emergency slot shall be reassigned to the emergency slot
pool in order to ensure emergency slots remain to be
assigned  to  future  emergencies  within _ the
Commonwealth's fiscal year.

b. Emergency slots shall also be set aside for those
individuals not previously identified but newly known as
needing supports resulting from an emergent situation.

F. Reserve slots.

1. Reserve slots may be used for transitioning an individual
who, due to documented changes in his support needs,
requires a move from the DD waiver in which he is
presently enrolled into another of the DD waivers to access
necessary Services.

a. An individual who needs to transition between the DD
waivers shall not be placed on the DD waiting list.
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b. A documented change in an individual's assessed

"Barrier crime" means the same as defined in 12VAC30-

needs, which requires a service or services that is or are

120-1000.

not available in the DD waiver in which the individual is
presently enrolled, shall exist for an individual to be
considered for a reserve slot.

c. CSBs shall document and notify DBHDS in writing
when an individual meets the criteria in subdivision 1 b
of this subsection within three business days of
knowledge of need. The assignment of reserve slots shall
be managed by DBHDS, which will maintain a

"Behavioral health authority” or "BHA" means the loeal

jurisdictions—it-serves same as defined in § 37.2-100 of the
Code of Virginia.

chronological list of individuals in need of a reserve slot
in the event that the reserve slot supply is exhausted.

2. The waiver slot belonging to the individual who vacates
one of the DD waivers to utilize the reserve slot to enroll in
another DD waiver shall be assigned to an individual on
that CSB's/BHA's part of the statewide waiting list by
DBHDS, after review and recommendations from the local
waiver slot assignment committee.

G. If the individual determines at any time that he no longer
wishes to be on the waiver waiting list, he may contact his
support coordinator/case manager to request removal from the
waiting list. The support coordinator/case manager shall
notify DBHDS so that the individual's name can be removed
from the waiting list.

Part VIII

fividual and i | | Disabiliti
Family and Individual Supports (FIS) Waiver

Article 1
General Requirements
12VAC30-120-700. Definitions.
The following words and terms when used in this part shall

have the following meanings unless the context clearly
indicates otherwise:

"Activities of daily living" or "ADL" means personal-care

the same as defined in

12VAC30-120-1000.

"Appeal" means the precess—used—to—chalenge—adverse
actions I Iega i Ilg' 5.e|' vies;—benetits,—and el ,IbHII_Se_II 'Ie' *
and-Appeals—and—12\AC30-20-500-through—12\VPAC30-20-
560 same as defined in 12VVAC30-120-1000.

"Assistive  technology” means specialized—medical

the same as
defined in 12VAC30-120-1000.

I2VAC30-50-490-

"Case manager" means the previder—of-case—management
services—as-defined-in12VAC30-50-490 same as defined in

12VAC30-120-1000.

"Center-based crisis support services" means the same as
defined in 12VAC30-120-1000.

"Centers for Medicare and Medicaid Services" or "CMS"
means the same as defined in 12VAC30-120-1000.
"Challenging behavior" means the same as defined in
12VAC30-120-1000.

"Community-based crisis supports services" means the same

as defined in 12VAC30-120-1000.

"Community coaching” means the same as defined in
12VAC30-120-1000.

"Community engagement” means the same as defined in
12VAC30-120-1000.

"Community services board" or "CSB" means the lecal

disability;—and-substance-abuse-services-in-thejurisdiction-or
jurisdictions—it-serves same as defined in § 37.2-100 of the
Code of Virginia.

"Companion" means,—for-thepurpose-of-theseregulations—a
person-whe-provides-companion-serviees the same as defined
in 12VAC30-120-1000.

"Companlon services" means nenmedwal—eare—supemsten—
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: elp OviStor g.' COMPaRo semees_deesnete Ea'l. ands of
care IIE s BFIGuIQEQ H-aceo das eel “'I.“ & .t € alp_euue gealﬁue
same as defined in 12VAC30-120-1000.

"Comprehensive assessment” means the same as defined in

"DBHDS staff" means employees of DBHDS who provide
technical assistance, conduct service authorizations, and
review individual level of care criteria.

"Developmental disability" or "DD" means the same as set
out in § 37.2-100 of the Code of Virginia.

12VAC30-120-501.
"Consumer-directed employee" or "CD employee” means;

for—purposes—of-theseregulations—a—person—who—provides
c6 'S.H“E" dneete_el SEAAGES .EEIISQI a GE"EF COmpanton
compensation the same as the term "consumer-directed
attendant” defined in 12VVAC30-120-1000.

"Direct marketing"” means the same as defined in 12VAC30-
120-1000.

"Direct support professionals” or "DSPs" means the same as
defined in 12VVAC30-120-1000.

"DMAS" means the Department of Medical Assistance
Services.

"DMAS staff* means DMAS—employees—who—perform
ilizati fow. hori ; h ity

i i i persons employed by or
contracted with DMAS.

"DSS" means the Department of Social Services.

means the same as defined in

"Consumer-direction”

12VAC30-120-1000.
"CPR" means cardiopulmonary resuscitation.

"Crisis_support_services" means the same as defined in
12VAC30-120-1000.

"DARS" means the
Rehabilitative Services.

"Date of need" means the date of the initial eligibility
determination assigned to reflect that the individual is
diagnostically and functionally eligible for the waiver and is
willing to begin services within 30 calendar days of the date
of need. The date of need shall not be changed unless the
individual is subsequently found to be ineligible, either
functionally or financially, or withdraws his request for
services.

"DBHDS" means the Department of Behavioral Health and
Developmental Services.

Department for Aging and

"Electronic _home-based supports” means the same as

defined in 12VAC30-120-1000.

"Employer of record" or "EOR" means the same as defined
in 12VVAC30-120-1000.

"Enroll" means that-the-individual-has-been-determined-by
I . ligibili

the same as defined in 12VAC30-120-501.

Volume 33, Issue 2

Virginia Register of Regulations

September 19, 2016

129



Regulations

|_.,ell_.,le__||te actions—with—the—public—and —coworkers—wit

"Environmental modifications" means physical-adaptations

medical-orremedial-benefitto-individuals the same as defined
in 12VVAC30-120-1000.

"EPSDT" means the EarlyPeriodic—Sereening—Diaghesis
and-Treatment-program-admi "SE.G'EQ By-DMAS .Ie' _el Helre
under .t e-age e_IF_Ql years ae_emdn gl to-federal gulelel_l es tlﬁat

fieaid-eliaibl | o :
same as defined in 12VAC30-120-1000.

"Face-to-face visit" means the—case—mahager—or—service
P |e_u|_ele|| 'I' Hft nleetl With-the 4 d_nmlual H _pelsel and-t atthe
extentpossible the same as defined in 12VAC30-120-1000.

"Family" means the same as defined in 12VAC30-120-501.

"Family and Individual Supports Waiver" or "FIS" means
the waiver that supports individuals living with their families
or friends or in their own homes. It will support individuals
with some medical or behavioral needs and will be available
to both children and adults.

services provided o Iamllesé o e_ae.gluens ofindividuals

"Fiscal employer agent” means an—entity—handling

employment—payrol—and—tax—responsibiities—on—behalf—of

same as defined in 12VAC30-120-1000.

"Freedom of choice” means the same as defined in
8 1902(a)(23) of the Social Security Act.

"General supports" means the same as defined in 12VAC30-
120-1000.

"Group day services"
12VAC30-120-1000.

"Group supported employment services" means the same as
defined in 12VAC30-120-1000.

"Habilitation"” means services and supports that help an
individual keep, learn, or improve skills and functioning for

means the same as defined in

of siblings living in the same dwelling with family. This does
not include an assisted living facility or group home.

placement the same as defined in 12VAC30-120-1000.

"ICF/IID" means a—facility—or—distinct—part—of—a—faciity
i X ‘ | eertificati lations f

d 4 ’ i< defined
42 CFR-483.440(a) the same as defined in 12VAC30-120-
1000.

"IDEA" means the federal Individuals with Disabilities
Education Act of 2004, 20 USC § 1400 et seq.

"In-home support services" means the same as defined in

12VAC30-120-1000.
"Individual” means the same as defined in 12VVAC30-120-
501.

"Individual and family/caregiver training" means training
and counseling services provided to individuals or families or
caregivers of individuals receiving services in the FIS waiver.

"Individual supported employment” means the same as
defined in 12VVAC30-120-1000.

"Individual Support Plan" or "ISP" means the same as

daily living.
"Health, safety, and welfare standard" means the same as
defined in 12VAC30-120-1000.

"Home" means,—for—purposes—of-the H-DDSWaiver, an

apartment or single family dwelling in which no more than
four individuals who require services live, with the exception

defined in 12VAC30-120-1000.
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"LDSS" means the local Department of Social Services.

"Licensed practical nurse” means the same as defined in
12VAC30-120-1000.

"LMHP" means the same as defined in 12VVAC30-50-130.

"LMHP-resident" or "LMHP-R" means the same as defined
in 12VVAC30-50-130.

"LMHP-resident in psychology” or LMHP-RP" means the
same as defined in 12VAC30-50-130.

"LMHP-supervisee in social work" or "LMHP-S" means the
same as defined in 12VAC30-50-130.

"Medically necessary" means the same as defined in
12VAC30-120-1000.

"Participating provider" means an—entity—that—meets—the
standards—and—requirements—setforth-by- DMAS-—and-has—a

the same as defined in 12VVAC30-120-1000.

"Pend" means delaying-the-consideration-of-antndividuals
: AN : . i1 all rod

i R od | . .
the same as defined in 12VVAC30-120-1000.

"Person-centered planning™ means a-process-directed-by-the
) Id“'ldﬁ ual-or-his-family/ea egiveras app;epuate ihtanded-to

i indivi the same as defined in

12VAC30-120-1000.

"Personal assistance services" means the same as defined in
12VAC30-120-1000.

"Personal _assistant"
12VVAC30-120-1000.

"Personal care provider" means a participating provider that

renders services to prevent or reduce inappropriate
institutional care by providing eligible individuals with
personal ecare—aides assistants to provide personal eare
assistance services.

means the same as defined in

"Personal emergency response system" or "PERS" means an
| - : | in_individual
.elp_ 'II all el elg_e |ey| ERS SEIIuIGeSE& ¢ I".“F'.Eed o eseﬁ

1000.

"Personal profile" means the same as defined in 12VVAC30-
120-1000.

"Plan for supports" means the same as defined in 12VVAC30-

120-1000.

"Positive behavior support" means the same as defined in
12VAC30-120-1000.

| ico for initiati . "
"Primary caregiver" means the primary—person—whe
consistently-ass Res—the ole-of p.'g"'d' g-—irect care-4a d
SHppot _eI the dhvidual o Ineﬁ successtully —in—the

community same_as
defined in 12VAC30-120-1000.

"Private duty nursing" means the same as defined in
12VAC30-120-1000.

"Qualified developmental disabilities professional” or

"QDDP" means a-professional-who-{i-possesses-at-least-one
‘ . Ki roct] .

i the same as

defined in 12VAC30-120-1000.

"Registered nurse" means the same as defined in 12VAC30-
120-1000.
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A it for tort livi

"Respite eare services" means services—provided-for-unpaid
i i i i i i L
caregivers ot -eligible |el_|.,|duals WE-are-d b to-care Ie_
themselves-and-are-provided-on-an eplseel_u; OF-Foutine laas_ls
basatse GII the als.senl ce-of o Aeed-for-reliet-of these-unpaid

the same as defined in

12VAC30-120-1000.

re |el_e|s_ services-desig eel_ E.g preve: =6 |eeluee_ ' applepua_te
' St'“".“g' al Feall_e _Isyl p_|eu_|d.| Ilg Ies. pite-care-services-forunpaid
"Risk assessment" means the same as defined in 12VAC30-
120-1000.

"Routine supports" means the same as defined in 12VVAC30-
120-1000.

"Safety supports" means the same as defined in 12VAC30-
120-1000.

se|ee| |||Eg_te|a_n_| 0 Ieualuﬁate tl Ee |ee||eal_ |u|su|g and see_lal
"Service authorization" means the same as defined in
12VAC30-120-1000.

"Services facilitation"
12VAC30-120-1000.

"Services facilitator"
12VAC30-120-1000.

"Shared living" means the same as defined in 12VAC30-
120-1000.
"Significant change"
12VVAC30-120-1000.

"Skilled nursing services" means nursing-services—{i)-listed

means the same as defined in

means the same as defined in

means the same as defined in

locati ate, . ‘ di
appropriate same as defined in 12VVAC30-120-1000.

"Slot" means an-opening-or-vacancy-of-waiver-servicesfor
an-individual the same as defined in 12VAC30-120-501.

.Ig'. © ggl',' 9 gl H tem;tte.t intervention—to—enstre—an
"State Plan for Medical Assistance" or "the State Plan"

means the document-containing-the-covered-groups—covered
set "I'Ges Ia d. their—H _|t|at|eﬁ|s and Pro "I'de o ﬁ'blu'seg' € IFI

Seeurity-Act same as defined in 12VAC30-120-1000.

"Support coordination/case management” means the same as

defined in 12VAC30-50-455 D.

"Support coordinator/case _manager” means the same as
defined in 12VAC30-120-501.

"Supported living residential services" means the same as
defined in 12VAC30-120-1000.

"Supports" means the same as defined in 12VAC30-120-
1000.

"Supports Intensity Scale®" or "SIS®" the same as defined in
12VAC30-120-501.

"Supports level” means" the level (1-7) to which an
individual is assigned as a result of the utilization of the SIS®
score _and results of the Virginia _Supplemental
Questions. The level of support is derived from a calculation
using the SIS® score and the results of the Virginia
Supplemental Questions and correlates to an individual's

support needs.
"Therapeutic consultation" means eonsultation—provided-by
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. ‘ o in imol . | F
the same as defined in 12VAC30-120-1000.

"Transition services" means set-up-expenses—forindividuals
WhO—are—transitioning f0 A—aR—nstitution—or tioer se_el'en
certified—p 9‘.'99' epe_|ateel I"". \g-arrangement—to—a—hvi 9
arral gle ReAt—A 'al plﬁnate _|eS|eIe|| ce—w |e|e|_ te—persoR—is
provides-the-service—description,—criteria,—service—units—and

limitations,—and—provider—reguirements—for-this—service the
same as defined in 12VAC30-120-2010.

"VDH" means the Virginia Department of Health.

"Workplace assistance services" means the same as defined
in 12VVAC30-120-1000.

12VAC30-120-710. Generalcoverage Covered services

and provider requirements for al-heme-and-community-
based—waiver Family and Individual Supports (FIS)

Waiver services.

A. Except for the exclusions outlined in this subsection,
individuals who are enrolled in the Family and Individual
Support Waiver may choose between the agency-directed
model of service delivery or the consumer-directed model for
the following services: (i) personal assistance services, (ii)
respite services, and (iii) companion services. The support
coordinator/case _manager _shall collaborate with the
individual, family/careqgiver, and other persons desired by the
individual to determine if consumer-directed services may be
appropriate for the individual. Exclusions include instances
where:

1. The individual who is enrolled in the waiver is younger

than 18 years of age, except for emancipated minors, or is
unable to be the employer of record and no one else can

assume this role in the consumer-directed model of service
delivery;

2. The health, safety, or welfare of the individual enrolled
in the waiver cannot be ensured via the consumer-directed
model of service delivery or a back-up emergency plan
cannot be developed; or

3. The individual enrolled in the waiver has medication or
nursing needs or medical/behavioral conditions that cannot
be safely met via the consumer-directed model of service
delivery.

B. Covered services.

1. Covered services shall include in-heme—residential

directed)—and—transition—services assistive technology,

center-based crisis supports services, community-based
crisis supports services, community coaching, community
engagement, companion services (both consumer-directed
and agency-directed), crisis support services, electronic
home-based supports, environmental modifications, group
day services, group supported employment, individual
supported employment, in-home support services,
individual and  family/caregiver _ training, personal
assistance services (both consumer-directed and agency-
directed), personal emergency response systems (PERS),
private duty nursing, respite services (both consumer-
directed and agency-directed), services facilitation (only
for _consumer-directed services), shared living, skilled
nursing services, supported living residential, therapeutic
consultation, transition services, and workplace assistance
Services.
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I2VAGC30-20-560: 2. Individuals shall have the right to
appeal as set forth in 12VAC30-120-505 D.

C. Core competency requirements for direct support
professionals (DSPs) and their supervisors in programs
licensed by DBHDS shall be the same as those set forth in
12VAC30-120-515 A.

D. Core competency requirements  for
coordinators/case managers. (Reserved.)

E. Core competency requirements for QDDPs. (Reserved.)

F. Advanced core competency requirements for DSPs and
DSP _supervisors serving individuals with developmental
disabilities with the most intensive needs shall be the same as
those set forth in 12VVAC30-120-515 D.

G. Provider enrollment requirements and provider
participation standards shall be the same as those set forth in
12VAC30-120-514.

support

H. Documentation requirements shall be the same as those
set forth in 12VAC30-120-514 Q.

|. Reevaluation of service need requirements shall be the
same as those set forth in 12VAC30-120-515 F.

J. Utilization review requirements shall be the same as
those set forth in 12VAC30-120-515 G.

12VAC30-120-720.  Qualification—and—eligibility

Feqawements—mtak&pmees& (Regealed )
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evaluation—is—required—whenever—the —individual's  12VAC30-120-730. Generalrequirements—for—-home—and
functioning—has—undergone—significant—change—and—the  community-basedparticipating providers- (Repealed.)

earrent evaluatle_n no—longer—reflects—the—individuals AProviders-approved-for-participation-shal-ata-minimum;
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12VAC30-120-735. Enrollment _and _ voluntary or
involuntary disenrollment of consumer-directed services.

A. Enrollment.

1. Individuals who are enrolled in the FIS waiver may
choose between the agency-directed model of service
delivery or the consumer-directed model of service
delivery, or a combination of both, when DMAS makes the
consumer-directed model available for care. The only
services provided in this waiver that permit the consumer-
directed model of service delivery shall be (i) personal
assistance services, (ii) respite services, or (iii) companion
services for which an individual is eligible. An individual
enrolled in the waiver shall not be able to choose
consumer-directed services if any of the following
conditions exists:

a. The individual enrolled in the waiver is younger than
18 years of age except for emancipated minors or is
unable to be the employer of record and no one else can
assume the role of EOR;

b. The health, safety, or welfare of the individual enrolled
in the waiver cannot be ensured or a back-up emergency
plan cannot be developed; or

c. The individual enrolled in the waiver has medication
or skilled nursing needs or medical/behavioral conditions
that cannot be safely met via the consumer-directed
model of service delivery.

2. The support coordinator/case manager shall make a
determination if subdivision 1 a, 1 b, or 1 c¢ of this
subsection apply. Individuals shall have the right to appeal,
pursuant to 12VAC30-110, the decision if they are denied
their _choice of the consumer-directed service delivery
model based on items described in subdivision 1 a, 1 b, or
1 c of this subsection.

B. Either voluntary or involuntary disenrollment of the
individual from consumer-directed services may occur. In
either voluntary or involuntary situations, the individual who
is enrolled in the waiver shall be permitted to select an agency
from which to receive his personal assistance, respite, or
companion services. If the individual refuses to make his own

a. The health, safety, or welfare of the individual enrolled
in the waiver is at risk;

b. The individual or EOR, as appropriate, demonstrates
consistent inability to hire and retain an assistant or
companion; or

c. The individual or EOR, as appropriate, is consistently
unable to manage the assistant or companion, as may be
demonstrated by, but not limited to, a pattern of serious
discrepancies with timesheets.

3. Prior _to involuntary disenrollment, the services
facilitator or support coordinator/case manager, as
appropriate, shall:

a. Verify that essential training has been provided to the
individual or EOR, as appropriate, to improve the
problem condition or conditions;

b. Document in the individual's record the conditions
creating the necessity for the involuntary disenrollment
and actions taken by the services facilitator or support
coordinator/case manager, as appropriate;

c. Discuss with the individual or the EOR, as appropriate,
the agency-directed option that is available and the
actions needed to arrange for such services while
providing a list of potential providers; and

d. Provide written notice to the individual and EOR, as
appropriate, of the right to appeal, pursuant to 12VAC30-
110, such involuntary termination of consumer direction.
Except in emergency situations in which the health or safety
of the individual is at serious risk, such notice shall be given
at least 10 business days prior to the effective date of the
termination of consumer direction. In cases of an emergency
situation, notice of the right to appeal shall be given to the
individual but the requirement to provide notice at least 10
business days in advance shall not apply.

4. If the services facilitator initiates the involuntary

disenrollment from consumer-direction, then he shall
inform the support coordinator/case manager.

12VAC30-120-740. Participation-standardsfor-home-and
ol ! wai . N s,
(Repealed.)

selection, then either the support coordinator/case manager or
the services facilitator shall make the choice for him.

1. An individual who has chosen consumer-direction may
choose, at any time, to change to the agency-directed
services model as long as he continues to qualify for
personal assistance, respite, or companion services. The
services facilitator or support coordinator/case manager, as
appropriate, shall assist the individual with the change of
services from consumer-directed to agency-directed.

2. The services facilitator or support coordinator/case
manager, as appropriate, shall initiate involuntary
disenrollment from consumer-direction of the individual
who is enrolled in the waiver when any of the following
conditions occur:
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, I ified : e Seri iclod il st

: . idontial . dor_f
3. The DMAS-termination-ofeligibility to receive_home continuous-24-heurperiod: The service description shall be

i ilite £ : . T : P

Article 2 3—Routine—supervision/oversight—ol—directcare—stal—To

Covered Services and Limitations and Related Provider provide —additional —assurance —for—the—protection—or
Requirements preservation-of an-ndividual's-health-and-safety there are

12VAC30-120-750. In-home residential support services, I g

supported living residential. I low. For all i dontial h
A. In-home support services. provided—under—a—DBHDSlicense—or—Rehabilitation
1. Service description. r-heme-residential-support-services Accreditation-Commission-accreditation:
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sepvices: The criteria shall be the same as those set forth in
12VAC30-120-1028 B.

G: 3. Service units and service limitations. ln-home

residential-supports-shall-bereimbursed-on-an-hourly-basis

services: The service units and service limits shall be the
same as those set forth in 12VAC30-120-1028 C.

4. Allowable activities shall be the same as those set forth
in 12VAC30-120-1028 D.

5. Provider requirements shall be the same as those set
forth in 12VVAC30-120-1028 E.

_ _ - , |

B. Supported living residential.

1. Description. The service description shall be the same as
set forth in 12VAC30-120-1036 A 1.

2. Criteria. The criteria shall be the same as those set forth
in 12VAC30-120-1036 A 2.

3. Units and limits. Service units and limits shall be the
same as those set forth in 12VAC30-120-1036 A 3.

4. Provider requirements. Provider requirements shall be
the same as those set forth in 12VAC30-120-1036 A 4.

12VAC30-120-751. {Reserved] Shared living.

A. Service description. The service description shall be the
same as that set forth in subdivision 1 of 12VAC30-120-
1034.

B. Criteria for covered services. The criteria shall be the
same_as those set forth in subdivision 2 of 12VAC30-120-
1034.

C. Allowable activities. Allowable activities shall be the
same as those set forth in subdivision 3 of 12VAC30-120-
1034.

D. Covered services units and limits. Service units and
limits shall be the same as those set forth in subdivision 4 of
12VAC30-120-1034.

E. Provider requirements. Provider requirements shall be the
same as those set forth in subdivision 5 of 12VAC30-120-
1034 and subdivision 17 of 12VAC30-120-1560.
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12VAC30-120-752. Day-suppert Group day services.
A Service descrlptlon Day—suppen—semees—shau—melud&a

does—noet—include—prevocational—services: The service
description shall be the same as that set forth in subdivision 1
of 12VAC30-120-1026.

B. Criteria. For—day-—support—services—the—indhidual-must

service: The service units and limits shall be the same as
those set forth in subdivision 4 of 12VAC30-120-1026.

The criteria shall be the same as those set forth in subdivision
2 of 12VAC30-120-1026.

2—Fypes-and-levels-of day-support—The-amountand-type-of

determined according to the services required for that
individual. Ihere—a#e—t\w—types—ef—day—wppeﬁ—eemeﬁ-

C. Allowable activities shall be the same as those set forth in
subdivision 3 of 12VAC30-120-1026.

C. D. Service units and serwce I|m|tat|0ns Day—suppe-ﬁ

Provider requirements shall be the same as those set forth in
subdivision 5 of 12VAC30-120-1026 and 12\VAC30-120-501

et seq.

Volume 33, Issue 2

Virginia Register of Regulations

September 19, 2016

144



Regulations

. o | A A l ) 3 ) ) ) ] - h
12VAC30-120-753. Prevecationalservices. (Repealed.) Hmitations-
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family/caregiver,-as-appropriate: B- 2. Criteria for receipt of services. The criteria shall be
’ the same as set forth in 12VAC30-120-1035 B.

12VAC30-120-754.  Supperted  Group  supported
employment services;_individual supported employment;
workplace assistance services.

A. Service deseription Group supported employment.

1. Service description. The service description shall be the
same as set forth in 12VAC30-120-1035 A.

1-Supported-employment services-shalinclude-training-in in 12VAC30-120-1035 C.

G- 4. Service units and service limitations shall be the same
as set forth in 12VAC30-120-1035 D.

. .
+ Su_ppellt_ed EIIIBI|G§IIISI t l'g' |-d|u|dH.El| je_blp_ Ia_r—:ell eREs
hours—per—week:- The unit of service shall be one hour.

3. Allowable activities shall be the same as those set forth
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Services shall not exceed 66 hours per week. The 66-hour documentation-that-containsat-a-minimum,-thefollowing

weekly limit may include a combination of the following: elements:
group supported employment services, individual _ individual’

supported _employment, community _engagement, required/desired supports,-and-training-needs:

community coaching, workplace assistance services, and . .

group day services. ' ‘ | L

D Provider 5. Group supported employment provider
requirements. {n-addition-to-meeting-the-general-conditions
. :
a el_l_equ_nemel ts_ for—home a.ﬁ'.d lee_nnnul ity-based —care
and—12V/AC30-120-740—supported-employmentproviders
must—meet—the—folowing—requirements: The provider
requirements shall be the same as set forth in 12\VVAC30-
120-1035 E.

B. Individual supported employment services.

1. Service description. The service description shall be the
same as that set forth in 122VVAC30-120-1035 A.

2. Criteria for receipt of services. The criteria shall be the
same as those set forth in 12VAC30-120-1035 B.

3. Allowable activities. The allowable activities shall be
the same as those set forth in 12VAC30-120-1035 C.
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4. Service units and service limitations. The service units
and limitations shall be the same as those set forth in
12VAC30-120-1035 D.

5. Provider requirements. The provider requirements shall
be the same as those set forth in 12VAC30-120-501 et seq.
and 12VAC30-120-1035 E.

C. Workplace assistance services.

1. Service description. The service description shall be the
same as set forth in 12VAC30-120-1039 A.

2. Service criteria. The service criteria shall be the same as
those set forth in 12VAC30-120-1039 B.
3. Allowable activities. The allowable activities shall be
the same as those set forth in 12VAC30-120-1039 C.
4. Service units and service limitations. Service units and
limits shall be the same as those set forth in 12VVAC30-
120-1039 D.
5. Provider requirements. Provider requirements shall be
the same as those set forth in 12VAC30-120-501 et seq.
and 12VAC30-120-1039 E.

12VAC30-120-756. Therapeutic consultation.

A. Service description. Fherapeutic—consultation—provides
ise_training, hrical . ; :

C. Service units and service—limitations limits. TFhe—unit-of

service-shal-equal-ene-heur Service units and limits shall be
the same as those set forth in 12VVAC30-120-1037 C.

il : .

D. Allowable activities. Allowable activities shall be the
same as those set forth in 12VAC30-120-1037 D.

B- E. Provider requirements. in—addition—to—meeting—the
| L | . for |

i a.b.'“tat'g €0 .'SHI_E&E'G' o a_ll_lae.ne ablmt_atlel engh e|e|s_e
may—be—performed—by—professionals—based—on—the

DPMAS: Provider requirements shall be the same as those set
forth in 12VAC30-120-1037 E.

based-on—an-hourly feefor service: The service description
shall be the same as that set forth in 12VVAC30-120-1037 A.
B. Criteria. {n—order—to—qualifyfortheseservices—the
' d'“'ﬁdhal shall I_ane. a-demonstrated-needfo —co! SH“E‘IHG III '
without-such-consultationfrom-this-service: The criteria shall
be the same as those set forth in 12VAC30-120-1037 B.
.1 .I I.E H d, mdhalls plan—of-care .'“HSE elea_lly reflectt E,
IF d""dl"a. IIS. Reeds; as Idee_ul € |ted.| EII ¢ s? G'a.ll assessme H
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e-Services-delivered-as-planned-or-modified;-and vehicles: The service description shall be the same as set forth
£ Effectiveness—ofthestrategies—and—individuals—and 11 12VAC30-120-1025B 1.
caregivers-satisfaction-with-service: B. Criteria. th—order—to—qualify—for—these—services—the

S—A-witten-suppert-plan,-detailing-the-interventions-and criteria shall be the same as those set forth in 12VVAC30-120-

strategiesfor—providers,family—or—caregiversto—use 16 15oc g o

. . . C. Service units and service limitations. Environmental
6—-Afinal-disposition-summary-must-be forwarded-to-the iicati hall Hable_to_individuals_wi

12VAC30-120-758. Environmental modifications (EM).
A. Service description. Envirermental-modifications—shall  enrolled—Costsforenvironmental-modifications—shal-not-be
| - - i i i ' - g - - ) - . .

i _ ; < factoril e abl individual. The
welfare—of the-individual: Excluded-arethoseadaptations—or  Service units and limits shall be the same as those set forth in

improvements-to-the-home-that-are-of general-utility and-are  12VAC30-120-1025 B 3.
i i i i indivi Provider requirements. +n-addition-to-meetingthe-general
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waiver —in—which—the —individual —is—enroled- Provider
requirements shall be the same as those set forth in
12VAC30-120-1025 B 4.

12VAC30-120-759. fReserved] Services facilitation.

A. Covered services; limits on covered services. Services
facilitation and consumer-directed service model. Service
description. Individuals enrolled in the waiver may be
approved to select the consumer-directed (CD) model of
service delivery, absent any of the specified conditions that
precludes such a choice, and may also receive support from a
services facilitator. This shall be a separate waiver service to
be used in conjunction with consumer-directed personal

c. The employer management training shall be completed
before the individual or EOR may hire an assistant who
is to be reimbursed by DMAS.

d. After the initial visit, the services facilitator shall
continue to_monitor the individual's plan for supports
guarterly (i.e., every 90 days) and more often as needed.
If consumer-directed respite services are provided, the
services facilitator shall review the utilization of
consumer-directed respite services either every six
months or upon the use of 240 respite services hours,
whichever comes first.

4. A face-to-face meeting shall occur between the services

assistance, respite, or companion services and shall not be

facilitator and the individual at least every six months to

covered for an individual absent one of these consumer-

reassess the individual's needs and to ensure

directed services.

1. Services facilitators shall train individuals enrolled in
the waiver, family/caregiver, or EOR, as appropriate, to
direct (such as select, hire, train, supervise, and authorize
timesheets of) their own assistants who are rendering
personal assistance, respite services, and companion
Services.

2. The services facilitator shall assess the individual's
particular needs for a requested consumer-directed service,
assist in the development of the plan for supports, provide
management training for the individual or the EOR, as
appropriate, on his responsibilities as employer, and
provide ongoing support of the consumer-directed model
of services. The service authorization for receipt of
consumer directed services shall be based on the approved
plan for supports.
3. The services facilitator shall make an initial
comprehensive _home visit to collaborate with the
individual and the individual's family/caregiver, as
appropriate, to identify the individual's needs, assist in the
development of the plan for supports with the individual
and the individual's family/caregiver, as appropriate, and
provide employer management training to the individual
and the family/caregiver, as appropriate, on his
responsibilities as an employer, and provide ongoing
support of the consumer-directed model of services.
Individuals or EORs who are unable to receive employer
management training at the time of the initial visit shall
receive_management training within seven days of the
initial visit.

a. _The initial comprehensive home visit shall be

appropriateness _of _any consumer-directed  services
received by the individual. During these visits with the
individual, the services facilitator shall observe, evaluate,
and consult with the individual, EOR, and the individual's
family/caregiver, as appropriate, for the purpose of
documenting the adequacy and appropriateness of
consumer-directed services with regard to the individual's
current functioning and cognitive status, medical needs,
and social needs. The services facilitator's written
summary of the visit shall include, but shall not necessarily
be limited to:

a. Discussion with the individual and EOR or
family/careqgiver, as appropriate, whether the particular
consumer directed service is adequate to meet the
individual's needs;

b. Any suspected abuse, neglect, or exploitation and to
whom it was reported;

C. Any special tasks performed by the
assistant/companion _and the assistant's/companion's
gualifications to perform these tasks;

d. Individual's and EOR's or family/caregiver's, as
appropriate, satisfaction with the assistant's/companion's
Service;

e. Any hospitalization or change in medical condition,
functioning, or cognitive status;

f. The presence or absence of the assistant/companion in
the home during the services facilitator's visit; and

g. Any other services received and the amount.

5. The services facilitator, during routine visits, shall also
review and verify timesheets as needed to ensure that the

completed only once upon the individual's entry into the

number of hours approved in the plan for supports is not

consumer-directed model of service regardless of the

exceeded. If discrepancies are identified, the services

number or type of consumer-directed services that an

facilitator _shall discuss these with the individual or the

individual requests.

b. If an individual changes services facilitators, the new
services facilitator shall complete a reassessment visit in
lieu of a comprehensive visit.

EOR to resolve discrepancies and shall notify the
fiscal/employer agent. If an individual is consistently
identified as having discrepancies in his timesheets, the
services  facilitator  shall contact the  support
coordinator/case manager to resolve the situation. Failure
to review and verify timesheets and maintain
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documentation of such reviews shall subject the provider to
recovery of payments made by DMAS in accordance with
12VAC30-80-130.

6. The services facilitator shall maintain a record of each
individual containing elements as set out in 12VAC30-
120-770.

7. The services facilitator shall be available during
standard business hours to the individual or EOR by
telephone.

8. If a services facilitator is not selected by the individual,
the individual or the family/caregiver serving as the EOR
shall perform all of the duties and meet all of the
requirements, including documentation requirements,
identified for services facilitation. However, the individual
or family/caregiver shall not be reimbursed by DMAS for
performing these duties or meeting these requirements.

9. If an individual enrolled in consumer-directed services
has a lapse in services facilitator duties for more than 90
consecutive days, and the individual or family/caregiver is
not willing or able to assume the service facilitation duties,
then the support coordinator/case manager shall notify
DMAS or its designated service authorization contractor
and the consumer-directed services shall be discontinued
once the required 10 days notice of this change has been
observed. The individual whose consumer-directed
services have been discontinued shall have the right to
appeal this discontinuation action pursuant to 12VAC30-
110. The individual shall be given his choice of an agency
for the alternative personal care, respite, or companion
services that he was previously obtaining through
consumer direction.

10. The consumer-directed services facilitator, who is to be
reimbursed by DMAS, shall not be the individual enrolled
in_the waiver, the individual's support coordinator/case
manager, a direct service provider, the individual's spouse,
a parent, including stepparents and legal guardians, of the
individual who is a minor child, or the EOR who is
employing the assistant/companion.

11. The services facilitator shall document what constitutes
the individual's  back-up  plan in __case the
assistant/companion does not report for work as expected
or terminates employment without prior notice.

12. Should the assistant/companion not report for work or
terminate his employment without notice, then the services
facilitator shall, upon the individual's or EOR's request,
provide management training to ensure that the individual
or the EOR is able to recruit and employ a new
assistant/companion.

13. The limits and requirements for individuals' selection
of consumer directed services shall be as follows:

a. In order to be approved to use the consumer-directed
model of services, the individual enrolled in the waiver,
or if the individual is unable, the designated EOR, shall

have the capability to hire, train, and fire his own
assistants/companions and supervise the
assistants'/companions' performance. Support
coordinators/case _managers shall document in the
individual support plan the individual's choice for the
consumer-directed model and whether or not the
individual chooses services facilitation. The support
coordinator/case _manager _shall document in _this
individual's record that the individual can serve as the
EOR or if there is a need for another person to serve as
the EOR on behalf of the individual.

b. An individual enrolled in the waiver who is younger
than 18 years of age shall be required to have an adult
responsible for functioning in the capacity of an EOR.

c. Specific _employer duties shall include checking
references of assistants/companions, determining that
assistants/companions _meet specified qualifications,
timely and accurate completion of hiring packets,
training the  assistants/companions, supervising
assistants'/companions' performance, and submitting
complete and accurate timesheets to the fiscal/employer
agent on a consistent and timely basis.

B. Participation standards for provision of services;

providers' requirements.

1. To be enrolled as a Medicaid CD services facilitator and
maintain_provider status, the services facilitator provider
shall have sufficient resources to perform the required
activities, including the ability to maintain _and retain
business and professional records sufficient to document
fully and accurately the nature, scope, and details of the
services provided. All CD services facilitators, whether
employed by or contracted with a DMAS enrolled services
facilitator provider, shall meet all of the qualifications set
out in this subsection. To be enrolled, the services
facilitator _shall also meet the combination of work
experience and relevant education set out in this subsection
that indicate the possession of the specific knowledge,
skills, and abilities to perform this function. The services
facilitator _shall maintain _a record of each individual
containing elements as set out in this section.

a. If the services facilitator is not an RN, then, within 30
days from the start of such services, the services
facilitator shall inform the primary health care provider
for the individual enrolled in the waiver that consumer-
directed services are being provided and request skilled
nursing or other consultation as needed by the individual.
Prior to contacting the primary health care provider, the
services facilitator shall obtain the individual's written
consent to make such contact or contacts. All such
contacts and consultations shall be documented in the
individual's medical record. Failure to document such
contacts and consultations shall be subject to DMAS'
recovery of payments made.
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b. Prior to enrollment by DMAS as a consumer-directed
services facilitator, applicants shall possess, at a
minimum, either (i) an associate's degree from an
accredited college in a health or human services field or
be a registered nurse currently licensed to practice in the
Commonwealth and two years of satisfactory direct care
experience supporting individuals with disabilities or
older adults or children or (ii) a bachelor's degree in a
non-health or human services field and a minimum of
three years of satisfactory direct care experience
supporting individuals with disabilities or older adults or
children.

c. All consumer-directed services facilitators, shall:

(1) Have a satisfactory work record as evidenced by two
references from prior job experiences from any human
services work; such references shall not include any
evidence of abuse, neglect, or exploitation of the elderly,
persons with disabilities, or children;

(2) Submit to a criminal background check within 15
days of employment. The results of such check shall
contain no record of conviction of barrier crimes as set
forth in § 32.1-162.9:1 of the Code of Virginia. Proof
that the criminal record check was conducted shall be
maintained in the record of the services facilitator. In
accordance with 12VAC30-80-130, DMAS shall not
reimburse the provider for any services provided by a
services facilitator who has been convicted of
committing a barrier crime as set forth in § 32.1-162.9:1
of the Code of Virginia;

(3) Submit to a search of the DSS Child Protective
Services Central Registry yielding no founded complaint;
and

(4) Not be debarred, suspended, or otherwise excluded
from participating in federal health care programs, as
listed on the federal List of Excluded Individuals/Entities
(LEIE) database at https://exclusions.oig.hhs.gov.

d. The services facilitator shall not be compensated for
services provided to the waiver individual after the initial
or _a subsequent background check verifies that the
services facilitator (i) has been convicted of a barrier
crime described in §32.1-162.9:1 of the Code of
Virginia; (ii) has a founded complaint confirmed by the
DSS Child Protective Services Central Registry; or (iii) is
found to be listed on the LEIE.

e. All consumer-directed services facilitators providers
and staff employed by consumer-directed services
facilitator providers to function as a consumer-directed
services facilitator shall complete the DMAS-approved
consumer-directed services facilitator training and pass
the corresponding competency assessment with a score
of at least 80% prior to being approved as a consumer-
directed services facilitator or being reimbursed for
working with waiver individuals. The competency

assessment _and all  corresponding competency
assessments shall be kept in the employee's record.

f. Failure to complete the competency assessment within
the 90-day time limit and meet all other requirements
shall result in a retraction of Medicaid payment or the
termination of the provider agreement, or both.

g. As a component of the renewal of the provider
agreement, all consumer-directed services facilitators
shall take and pass the competency assessment every five
years and achieve a score of at least 80%.

h. The consumer-directed services facilitator shall have
access to a computer with secure Internet access that
meets the requirements of 45 CFR Part 164 for the
electronic exchange of information. Electronic exchange
of information shall include, for example, checking
individual eligibility, submission of  service
authorizations, submission of information to the fiscal
employer agent, and billing for services.

i. All consumer-directed services facilitators shall
possess a demonstrable combination of work experience
and relevant education that indicates possession of the
following knowledge, skills, and abilities. Such
knowledge, skills, and abilities shall be documented on
the application form, found in supporting documentation,
or be observed during the job interview. Observations
during the interview shall be documented. The
knowledge, skills, and abilities include:

(1) Knowledge of:

(a) Types of functional limitations and health problems
that may occur in individuals with intellectual disability
or_individuals with other developmental disabilities, as
well as strategies to reduce limitations and health
problems:;

(b) Physical assistance that may be required by
individuals with developmental disabilities, such as
transferring, bathing technigues, bowel and bladder care,
and the approximate time those activities normally take;

(c) Equipment and environmental modifications that may
be required by individuals with developmental
disabilities that reduce the need for human help and
improve safety;

(d) Various long-term care program requirements,
including nursing home and ICF/IID placement criteria;
Medicaid waiver services; and other federal, state, and
local resources that provide personal assistance, respite,
and companion Services;

(e) DD Waivers requirements, as well as the
administrative duties for which the services facilitator
will be responsible;

(f)_Conducting assessments (including environmental,

psychosocial, health, and functional factors) and their
uses in service planning;
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(a) Interviewing techniques;

(h) The individual's right to make decisions about, direct
the provisions of, and control his consumer-directed
personal assistance, companion, and respite services,
including hiring, training, managing, approving
timesheets, and firing an assistant/companion;

(i) The principles of human behavior and interpersonal
relationships; and
(1) General principles of record documentation.

(2) Skills in:

(a) Negotiating with individuals and the individual's
family/careqgivers, as appropriate, and service providers;

(b) Assessing, supporting, observing, recording, and
reporting behaviors;

(c)_ldentifying, developing, or providing services to
individuals with developmental disabilities; and

(d) Identifying services within the established services
system to meet the individual's needs.

(3) Abilities to:

(a) Report findings of the assessment or onsite visit,
either in writing or an alternative format, for individuals
who have visual impairments;

(b) Demonstrate a positive regard for individuals and
their families;

(c) Be persistent and remain objective;

(d) Work independently, performing position duties
under general supervision;

(e) Communicate effectively, orally and in writing; and

(f) Develop a rapport and communicate with individuals
of diverse cultural backgrounds.

2. The services facilitator's record about the individual
shall contain:

a. Documentation of all employer management training
provided to the individual enrolled in the waiver and the
EOR, as appropriate, including the individual's or the
EOR's, as appropriate, receipt of training on his
responsibility for the accuracy and timeliness of the
assistant's/companion's timesheets; and

b. All documents signed by the individual enrolled in the
waiver or the EOR, as appropriate, which acknowledge
their legal responsibilities as the employer.

12VAC30-120-760. Skilled nursing services; private duty
nursing services.

A. Skilled nursing services.

1. Service description. The service description shall be the
same as that set forth in 122VAC30-120-1031 A 1.

2. Services criteria. The criteria shall be the same as that
set forth in 12VAC30-120-1031 A 2.

3. Allowable activities. Allowable activities shall be the
same as that set forth in 12VAC30-120-1031 A 3.

4. Skilled nursing services units and limits. Service units
and limits shall be the same as that set forth in 12VAC30-
120-1031 A 4.

5. Skilled nursing services provider requirements. Provider
requirements _shall be the same as that set forth in
12VAC30-120-1031 A 5.
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B. Private duty nursing services.

1. Service description. The service description shall be the
same as that set forth in 12VAC30-120-1031 B 1.

2. Private duty nursing services criteria. The criteria shall
be the same as those set forth in 12\VVAC30-120-1031 B 2.

3. Private duty nursing services allowable activities.
Allowable activities shall be the same as those set forth in
12VAC30-120-1031 B 3.

4. Private duty nursing services service units and limits.
Service units and limits shall be the same as those set forth
in 12VAC30-120-1031 B 4.

5. Private duty nursing services provider reguirements.
Provider requirements shall be the same as those set forth
in 12VAC30-120-1031 B 5.

12VAC30-120-761. [Reserved] Community engagement;
community coaching; community guide.
A. Community engagement.
1. Service description. The service description shall be the
same as that set forth in 12VAC30-120-1022 A 1.

2. Community engagement criteria. Criteria shall be the
same as those set forth in 12VAC30-120-1022 A 2.

3. Community engagement allowable activities. Allowable
activities shall be the same as those set forth in 12VAC30-
120-1022 A 3.

4. Community engagement service units and service limits.
Service units and limits shall be the same as those set forth
in 12VAC30-120-1022 A 4.
5. Community engagement provider requirements.
Provider requirements shall be the same as those set forth
in 12VAC30-120-1022 A 5 and 12VVAC30-120-1065 A.

B. Community coaching.

1. Service description. The service description shall be the
same as that set forth in 12VAC30-120-1022 B 1.
2. Criteria. The criteria shall be the same as those set forth
in 12VAC30-120-1022 B 2.
3. Allowable activities. The allowable activities shall be
the same as those set forth in 12VAC30-120-1022 B 3.
4. Service units and service limits. The service units and
limits shall be the same as those set forth in 12VAC30-
120-1022 B 4.
5. Provider requirements. The provider requirements shall
be the same as those set forth in 12VAC30-120-1022 B 5
and 12VAC30-120-1065 B.

C. Community guide. (Reserved.)

12VAC30-120-762. Assistive technology (AT).

A. Service description. Assistive—technology—(AT)—is
i1abl e | - |

. Farctioning of cuch terms.

The service description is the same as set forth in 12VAC30-
120-1021 A.

B. Criteria.

Person-demenstration- The criteria are the same as set forth in
12VAC30-120-1021 A 1.

C. Service units and service limitations. AT-is—availableto
individual o | I . ) |

app%eved—fer—pwpeses—ef—eeweﬁwnee—ef—the

- Service units
and limitations are the same as those set forth in 12VAC30-
120-1021 A 2.
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Fehaburtauen—speeralﬁts—ewembm{auen—engmeep& Service i
requirements are the same as those set forth in 12VAC30- -Emergency-ICRHD-placement;

120-1021 A 3. c—Disruption-of-community—status—(Hving-arrangement,

E. Provider requirements. Provider requirements are the Each-service-may-be-authorized-in-15-day-increments—hut

same as those set forth in 12VAC30-120-1021 A 4 and Ro-rRere-than-60-calendar-days-in-a-plan-of-care-year may
12VAC30-120-1061 A and B. be-used—The-actual service-unitsper-episode shal-be based
12VAC30-120-764. Crisis stabilizatioh—services support

services (such as prevention, intervention, stabilization);
center-based crisis supports; community-based crisis
supports.
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1 Crisis-stabilization-services-shall-be provided-by entities C. Allowable activities.

Hicensed-by DBHDS-as-a-provider-of-outpatientresidential; 1. Crisis support services. Allowable activities shall be the

supportive-in-home-services; or-day-support-services—Fhe  same as those set forth in 12VAC30-120-1024 C 1 and C

provider-rust-employ-or-utilizequalified-ticensed-mental 2
id e lizati [ ol vities § 2. Center-based crisis supports. Allowable activities shall

be the same as those set forth in 12VAC30-120-1024 C 3.
stabilization—services.—Supervision—of direct service staff 3. Community-based crisis supports. Allowable activities
raust-be-provided by a ODDP. Crisis-supervision-providers shall be the same as those set forth in 12VVAC30-120-1024

services—supportive—in-home—services,—or—day—support D. Service units and service limitations.

Services: 1. Crisis support services. Service units and limits shall be the

2—Crisis—stabilization—supporting—documentation—must-be same as those set forth in 12VAC30-120-1024 D 1.

developed—(or—revised,—in—the—case—ofa—requestfor—an 2. Center-based crisis supports. Service units and limits shall

extension)—and—submitted—to—the—case—manager—for be the same as those set forth in 12VAC30-120-1024 D 2.

3. Community-based crisis _supports. Service units and
limits shall be the same as those set forth in 12VAC30-

3—Documentation-indicating-the-datesandtimes-of-erisis  120-1024D 3.

Stab'_l'za“e' services,—the—amount—a d—type .el- Service E. Provider requirements. Provider requirements shall be the

provided—and SpeGII.IG information-about-the— dm.eluals same as those set forth in 12VAC30-120-1024 E and

response-to-the-services—and-supporis-as-agreedto—in-the 12VAC30-120-1063.

individual's record. 12VAC30-120-766. Personal ecare—and respite care
assistance, services, and companion services.

cervi iption. Servi | ” :
be-designed-to staailizeitqe individual-and-strengthenthe thwteughﬂa#ageney—d#eetedrer—eensumeﬁ-d#eeteyned%

A. Service description. skitls ecessary t.e.l"’e H-the-sommu '6. oFpar EIG.IEELEE ;
1. Crisis support services. The service definition shall be :ninuti ; ; ;
the same as that set forth in 12VVAC30-120-1024 A 1. hehavioral ’ oF 7eegniti! o ﬁ’ netion This_service shali

a. Crisis prevention. The service description shall be the provide—care—to-individuals-with-activities—of-dailyliving
same as that set forth in 12VAC30-120-1024 A 1 a. i inki i ileti i

b. Crisis intervention. The service definition shall be the and-bowel/bladder-control)-instrumental-activities-of-daily

same as that set forth in 12VAC30-120 A 1 b. Hving—(HADL)—access—to—the—community—monitoring—of

c. Crisis stabilization. The service description shall be the seH-medication-or-othe _medleal |_e_eels, anc-the-monito g

same as that set forth in 12VAC30-120-1024 A 1 c. of-health-status-of Pr ysical-cor d_'t'e_'_' tn-orderto ecerve
2. Center-based crisis supports. The service definition shall assistance with-their ADLs.

be the same as set forth in 12VAC30-120-1024 A 2.
3. Community-based crisis supports. The service definition may-include-assistance-with-HADL —Assistance-with-HAD!

shall be the same as set forth in 12VAC30-120-1024 A 3. must_be_essential_to—thehealth—and—welfare_of the
B. Criteria. individualrather-than-the-individual'sfamily/caregiver:
1. Crisis support services. The criteria shall be the same as An—additional—componentto—personal—care—s—work—or
those set forth in 12VAC30-120-1024 B 1. sehaskralatad persorcheare ThisaHows the personalcare
2. Center-based crisis supports. The criteria shall be the providerto-provide-assistance-and-supports-for-individuals
same as those set forth in 12VAC30-120-1024 B 2. n—the—workplace—and—for—these—individuals—attending
3. Community-based crisis supports. The criteria shall be postsecondary. —educational —institutions. w_e|leplaee o
the same as those set forth in 12VAC30-120-1024 B 3. 56RO0L—stpporis—through—the HEDDS—Waiver—are ot

Volume 33, Issue 2 Virginia Register of Regulations September 19, 2016

156



Regulations

the “'.'I.g" Hans WIE.l D'Slab'll'“esl“et 9'|§ 504—ofthe 2 E”ee“."e‘"’”*ﬁ 204Lespite eanel se|_u|e_e|s a||e Hmited

A. Personal assistance services.

1. Service description. The service description for personal
assistance services shall be the same as that set forth in
12VAC30-120-1029 B.

2. Criteria. The criteria for personal assistance services
shall be the same as those set forth in 12VVAC30-120-1029
C.

3. Allowable activities. Allowable activities for personal
assistance services are the same as those set forth in
12VAC30-120-1029 C 3.

4. Service units and service limitations. Service units and
service limitations for personal assistance are the same as
those set forth in 12VVAC30-120-1029 D.

5. Provider requirements. Provider requirements for
personal assistance are the same as those set forth in
12VAC30-120-1029 E and 12VAC30-120-1059.

B. Criteria- Respite services.
1. In—order—to—gualifyforpersonal—care—services—the
'I'. d.""d, ual § HSIE dermol Slt atea .eed_ "7 aetmtlles of dla.'h’l

Service description. The service description shall be the
same as that set forth in 12VAC30-120-1032 B.

; enel_e te_quallly for .ESE'EE care |_d|u|eluals nustlal_uep
toavoid-institutionalization—of the-individual: The criteria
for respite services shall be the same as those set forth in
12VAC30-120-1032 C.

3. tndivi : , :
tndividuals ¢ ?95' 'g-the-constmer slﬁne_el_teel option-must

reguirements—for—consumer—direction—as—described—in
I2VLAC30-120-770.  Allowable activities for  respite
services shall be the same as those set forth in 12VAC30-
120-1032 D.

4. Service units and service limitations. Service units and
service limitations for respite services shall be the same as
those set forth in 12VVAC30-120-1032 E.

5. Provider requirements for respite services shall be the
same as those set forth in 12VAC30-120-1032 F and
12VAC30-120-1059.
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ired T ividuals: T C. Companion services.
ider—must_maintain—al—records—of —each—individual 1. Service description. The service description shall be the

receiving-services—Under-the-ageney-directed-model these same as that set forth in 12VAC30-120-1023 A.

records-must-be-separated-from-those-of-other nonwaiver 2. Criteria. The criteria shall be the same as those set forth
senrvices—such—as—homehealthservices—Ata—minimum in 12VAC30-120-1023 B.

3. Service units and service limitations. The service units
and limits shall be the same as those set forth in 12\VVAC30-
120-1023 C.
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4. Provider requirements. The provider requirements shall
be the same as those set forth in 12VAC30-120-1023 D
and 12VAC30-120-1059.

12VAC30-120-770. Consumer-directed model of service
delivery.

A. Criteria.

1. The H=BDS FIS Waiver has three services, companion,
personal care, and respite services, that may be provided
through a consumer-directed model.

2. Individuals who are eligible for consumer-directed
services must have the capability to hire, train, and fire
their consumer-directed employees and supervise the
employee's work performance. If an individual is unable to
direct his own care or is younger than 18 years of age, a
family/caregiver may serve as the employer on behalf of
the individual.

3. Responsibilities as employer. The individual, or if the
individual is unable, then a family/caregiver, is the
employer in this service and is responsible for hiring,
training, supervising, and firing employees. Specific duties
include checking references of employees, determining
that employees meet basic qualifications, training
employees, supervising the employees' performance, and
submitting timesheets to the fiscal agent on a consistent
and timely basis. The individual or his family/caregiver, as
appropriate, must have an emergency back-up plan in case
the employee does not show up for work.

4. DMAS shall contract for the services of a fiscal agent
for consumer-directed personal care, companion, and
respite care services. The fiscal agent will be paid by
DMAS to perform certain tasks as an agent for the
individual/employer who is receiving consumer-directed
services. The fiscal agent will handle responsibilities for
the individual for employment taxes. The fiscal agent will
seek and obtain all necessary authorizations and approvals
of the Internal Revenue Services in order to fulfill all of
these duties.

5. Individuals choosing consumer-directed services must
receive support from a CD services facilitator. Services
facilitators assist the individual or his family/caregiver, as
appropriate, as they become employers for consumer-
directed services. This function includes providing the
individual or his family/caregiver, as appropriate, with
management training, review and explanation of the
Employee Management Manual, and routine visits to
monitor the employment process. The CD services
facilitator assists the individual/employer with employer
issues as they arise. The services facilitator meeting the
stated qualifications may also complete the assessments,
reassessments, and related supporting documentation
necessary for consumer-directed services if the individual
or his family/caregiver, as appropriate, chooses for the CD
services facilitator to perform these tasks rather than the
case manager. Services facilitation services are provided

on an as-needed basis as determined by the individual,
family/caregiver, and CD services facilitator. This must be
documented in the supporting documentation for
consumer-directed services and the services facilitation
provider bills accordingly. If an individual enrolled in
consumer-directed services has a lapse in consumer-
directed services for more than 60 consecutive calendar
days, the case manager shall notify DBHDS so that
consumer-directed services may be discontinued and the
option given to change to agency-directed services.

B. Provider qualifications. In addition to meeting the general
conditions and requirements for home and community-based
care participating providers as specified in 12VAC30-120-
730 and 12VAC30-120-740, services facilitators providers
must meet the following qualifications:

1. To be enrolled as a Medicaid CD services facilitation
provider and maintain provider status, the CD services
facilitation provider must operate from a business office
and have sufficient qualified staff who will function as CD
services facilitators to perform the service facilitation and
support activities as required. It is preferred that the
employee of the CD services facilitation provider possess a
minimum of an undergraduate degree in a human services
field or be a registered nurse currently licensed to practice
in the Commonwealth. In addition, it is preferable that the
CD services facilitator has two years of satisfactory
experience in the human services field working with
individuals with related conditions.

2. The CD services facilitator must possess a combination
of work experience and relevant education that indicates
possession of the following knowledge, skills, and
abilities. Such knowledge, skills, and abilities must be
documented on the application form, found in supporting
documentation, or be observed during the job interview.
Observations during the interview must be documented.
The knowledge, skills, and abilities include:

a. Knowledge of:

(1) Various long-term care program requirements,
including nursing home, ICF/IID, and assisted living
facility placement criteria, Medicaid waiver services, and
other federal, state, and local resources that provide
personal care services;

(2) DMAS consumer-directed services requirements, and
the administrative duties for which the individual will be
responsible;

(3) Interviewing techniques;

(4) The individual's right to make decisions about, direct
the provisions of, and control his consumer-directed
services, including hiring, training, managing, approving
time sheets, and firing an employee;

(5) The principles of human behavior and interpersonal
relationships; and

(6) General principles of record documentation.
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(7) For CD services facilitators who also conduct
assessments and reassessments, the following is also
required. Knowledge of:

(@) Types of functional limitations and health problems
that are common to different disability types and the
aging process as well as strategies to reduce limitations
and health problems;

(b) Physical assistance typically required by people with
developmental disabilities, such as transferring, bathing
techniques, bowel and bladder care, and the approximate
time those activities normally take;

(¢) Equipment and environmental modifications
commonly used and required by people with
developmental disabilities that reduces the need for
human help and improves safety; and

(d) Conducting assessments (including environmental,
psychosocial, health, and functional factors) and their
uses in care planning.

b. Skills in:

(1)  Negotiating ~ with  individuals or  their
family/caregivers, as appropriate, and service providers;
(2) Observing, recording, and reporting behaviors;

(3) ldentifying, developing, or providing services to
persons with developmental disabilities; and

(4) Identifying services within the established services
system to meet the individual's needs.

c. Abilities to:

(1) Report findings of the assessment or onsite visit,
either in writing or an alternative format for persons who
have visual impairments;

(2) Demonstrate a positive regard for individuals and
their families;

(3) Be persistent and remain objective;

(4) Work independently, performing position duties
under general supervision;

(5) Communicate effectively, orally and in writing;

(6) Develop a rapport and communicate with different
types of persons from diverse cultural backgrounds; and
(7) Interview.

3. If the CD services facilitator is not an RN, the CD
services facilitator must inform the primary health care
provider that services are being provided and request
skilled nursing or other consultation as needed.

4. Initiation of services and service monitoring.

a. If the services facilitator has responsibility for
individual assessments and reassessments, these must be
conducted as specified in 12VAC30-120-766 and
12VAC30-120-776.

b. Management training.

(1) The CD services facilitation provider must make an
initial visit with the individual or his family/caregiver, as
appropriate, to provide management training. The initial
management training is done only once upon the
individual's entry into the service. If an individual served
under the waiver changes CD services facilitation
providers, the new CD services facilitator must bill for a
regular management training in lieu of initial
management training.

(2) After the initial visit, two routine visits must occur
within 60 days of the initiation of care or the initial visit
to monitor the employment process.

(3) For personal care services, the CD services
facilitation provider will continue to monitor on an as
needed basis, not to exceed a maximum of one routine
visit every 30 calendar days but no less than the
minimum of one routine visit every 90 calendar days per
individual. After the initial visit, the CD services
facilitator will periodically review the utilization of
companion services at a minimum of every six months
and for respite services, either every six months or upon
the use of 300 respite care hours, whichever comes first.

5. The CD services facilitator must be available to the
individual or his family/caregiver, as appropriate, by
telephone during normal business hours, have voice mail
capability, and return phone calls within 24 hours or have
an approved back-up CD services facilitator.

6. The CD services fiscal contractor for DMAS must
submit a criminal record check within 15 calendar days of
employment pertaining to the consumer-directed
employees on behalf of the individual or family/caregiver
and report findings of the criminal record check to the
individual or his family/caregiver, as appropriate.

7. The CD services facilitator shall verify bi-weekly
timesheets signed by the individual or his family caregiver,
as appropriate, and the employee to ensure that the number
of plan of care approved hours are not exceeded. If
discrepancies are identified, the CD services facilitator
must contact the individual to resolve discrepancies and
must notify the fiscal agent. If an individual is consistently
being identified as having discrepancies in his timesheets,
the CD services facilitator must contact the case manager
to resolve the situation.

8. Consumer-directed employee registry. The CD services
facilitator must maintain a consumer-directed employee
registry, updated on an ongoing basis.

9. Required documentation in individuals' records. CD
services facilitators responsible for individual assessment
and reassessment must maintain records as described in
12VAC30-120-766 and 12VAC30-120-776. For CD
services facilitators conducting management training, the
following documentation is required in the individual's
record:
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a. All copies of the plan of care, all supporting
documentation related to consumer-directed services, and
all DMAS-225 forms.

b. CD services facilitator's notes recorded and dated at
the time of service delivery.

c. All correspondence to the individual, to others
concerning the individual, and to DMAS and DBHDS.

d. All training provided to the consumer-directed
employees on behalf of the individual or his
family/caregiver, as appropriate.

e. All management training provided to the individuals or
his family/caregivers, as appropriate, including the
responsibility for the accuracy of the timesheets.

f. All documents signed by the individual or his
family/caregiver, as appropriate, that acknowledge the
responsibilities of the services.

12VAC30-120-773. {Reserved] Electronic-based home
supports (EBHS).

A. Service description. The service description shall be the
same as that set forth in 12VAC30-120-1025 A 1.

B. Criteria. The criteria shall be the same as those set forth
in 12VAC30-120-1025 A 2.

C. Service limits and service limitations. The service limits
and units shall be the same as those set forth in 12VAC30-
120-1025 A 3.

D. Provider requirements. The provider requirements shall
be the same as those set forth in 12VAC30-120-1025 A 4.

12VAC30-120-774. Personal emergency response system
(PERS).
A. Service description. PERS—is—a—service—that—monitors
ndhvidual salety_ A—the—home 2 d—provides access—o
emergency —assistance for _|e.d|eal OF—eRvironine .EE*I
emergencies—h oligh—the PrOVISION oF —a—hwo-way—voice
commuRication —systen G at dl_als 2 2'.' Sui—response g,'
HO |te||||g lee |t9||_uple activation all d ".'alt e ||eI|u|_|eIua_Is
Hori ices: The service description shall be the same
as set forth in 12VAC30-120-1030 A 1.

B. Criteria. PERS-may-be-authorized-when-there-is-no-one
lseisi | o i X |

avaiable-to-calfor-help-in-an-emergeney- The criteria shall
be the same as set forth in 12VAC30-120-1030 A 2.

C. Service units and service limitations. Service units and
limits shall be the same as set forth in 12VAC30-120-1030 A
3.

D. Provider requirements. {n-addition-to-meeting-the-general

£30—and—I2VAC30-120-740,—providers—must—also—meet-the
following—requirements: Provider requirements shall be the
same as those set forth in 12VAC30-120-1030 A 4 and

12VAC30-120-1560 P.
. 5 L ified | | |
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A—PERS—provider '|HSE hal |tla|| allinstalled—PERS eelldﬁme_s .' elu_dug powet Iallu_|esl and e_lel_la_l ieal
individuals' PERS—equipment—The—monitoring—agency's
b-—The 5|g|_atu,|e 9'. ;I e d""d. ual Fel his Ia:ml_y,e;anegnen eqmpmenpmuspmeludeieheieuewm&- _ _ _

. . L i i ; le:
b-A-back-up-information-retrieval-system;
identification—code—and—the —emergency—code—that

e- ‘) Gase Ieg dee menting the indi) ‘id I-al's- tilizat-ign gf - - I - I - - : - i
7 {;EE‘EQBGWEI Spr'Vy
manager,-or-responder:
9—TFhePERS provider—must—have—back-up—menitoring .
Commission-and-meet-the-Underwriters Laboratories—Hac. aud4ble—s+gnals—when—the—wwemmg—telephene—kne—rs
(UL) safety standardNumber 1635 for Digital Alarm disconnected-for morethan-10-seconds-
) - | which i . L |

0 - i , - A | ) ; i 1 ;
n i i i i 0
such-standard—Fhe—PERS—device—must b_e a.ute atlea_lly & d. recordkesping i ¢ ) .
reset-by-the-respor Se-ce ter-aftereach E‘E“"E}“g ensting W%ﬁ@mﬁh&”‘d@aﬁmﬂd—f&mw t
that . s.ebseqhe ': S19 ||als I cat l.b.e “IE.E sFtted—without %WWWWW i
eﬂgel-F}g—aSSJ-S{a-Hee—te—DBH-DS—aﬂd—ease—maﬂageFS—te' i %%WWW- j j i O
HH H H 1 . 1 _ - - - - -
far |I|a|_|ze staft ”.'H the—senvice,—allow [G' ORgoIg WE%‘P‘G*”‘WMMWW ° itios.
e valuatio & 'd. .'EI' |7en_|e1t 9.' the p_leg|7a and .'Hsf type-of-direct-marketing-activities: N _
thstruct the 4 d'."'dual HS IFEHII Hyroas EE giver, a5 approprale 12VAC30-120-775. [Reserved] Transition services.
12 The emergency_response_activator_must_be_activated Transition services shall be consistent with the requirements
- and limits set out in 12VAC30-120-1038, 12VAC30-120-
either—by-breath; by—touch—or-by-some e_tl EII eans,ane 2000, and 12VAC30-120-2010.
impairments—or—physical—disabilities—The—emergency ~ 12VAC30-120-776. Companion-services: (Repealed.)
: | | ‘ . . . intion_C . . . |
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documentation—is—modified—the—plan—of care—mustbe  12VAC30-120-777. [Reserved] Companion services (both

reviewed-with-the-individual-or-hisfamily/caregiver,as  consumer-directed and agency-directed).

appropriate: A. Service description. The service description shall be the
e—AH-correspondence-to-the-individual—family/caregiver,  same as that set forth in 12VAC30-120-1023 A.
case-managerDBHDSand BMAS: B. Criteria. The criteria shall be the same as those set forth

d—Contacts—made—with—family/caregiver—physicians;  In 12VAC30-120-1023 B.
formal—and—informal—service—providers,—anrd—all  C. Service units and service limitations. The service units
professionals-coneerning-the-tndividual- and servi